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Room 532, FTC Building, | 

Sixth and Pennsylvania , 
Avenue, N. Wf., 

Washington, D. C. 


Tuesday, March 12, 1974, 


Met, pursuant to notice at 11:00 a.m. 


°" G. BARNES, Administrative Law Judge. 
APPEA< ACES 


GEORGE I). WADE, Esqe, W. FOSTE? WOULEN, Esq. 
Re BRUCE MAC WHARTER, Esq., and DANFORTH NEWCOMB,' 
Eaq., Shearman & Sterling, 53 Wall Street, 
New York, N. ¥., 10605, on behals of AIRCO, INC. | 


SORDOL TGE.GRDOE, Esa.e, DONALD E. PURCELL, Eaq., 
DARYL A. NICKEL, Esq., RHETT kK. KRULLA, Eade, 
JOHN K. HOAGLAND, Esq.. and ROBERT E. LIEDQUIST, | 
Esq., on behalf of the Federal Trade Commiasion. 


TOPKIS, Esq., and LEWIS XAPLAN, Eaq., 
.., Weles, Rifkind, Wharton & Garrison, 
(© “ayk Avenue, New York, N. ¥. 10022, on 
Lf OF Respondexrts. 


a= me 


BEST COPY AVAILABLE ' 


we ready to proceed? 


SUING HARNESS: Are we 


§Ull.g 


ALi, COUNSEL: Yes, your Honor. 


GM BARNES: This is a oreheiuriny conference 


Limited, et a}., Docket 


Yritish Oxyqen, 
being heid pursuant to my order of March the 5th, 


First of aii, the Commission's xuling provided 


Will be a non-public hearing unless we further agree 


Do we have any thoughts about making it a publie 


hearing? 


TOPRTS: It makes no difference te us, your 


no objection. 


WADE: We have no objection one way or the 


Rh BARNES: Mr. Youngwood? 


Makes no diiference to me. 


JUDGE Let's make it a public hearing. 
Som: ote? people here, «= presume, that are the 


winsion's people. I'm not sure anyway that this will be 


ic preheating conf 
S to find out 


by 


pucnese Of our meeting today 1 


MM” vetting thitktes. te trieL. I understand 
} &€ Speedy trial. So is the 


BS Werat ©) understand that 
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3 
there ict a preliminary injunction in effect entered in the’ 
Uni-ce: States District vourt for the District of Delaware 
on “arch the 8th, 1874. T have been provided a copy of the 
Couct's order by client's Counsel this morning. 

“MR. TOPKIS: I should perhaps cautieon your Honor 
that ¢ understand Chief Judge Latchum amended that order 
vesterday in a clarifying fashion. I don't think we have a 
cow, with ys as yet, but we will supply it to your Honor as 
3001 28 we have it. 

JUDGE BARNES: hank you. 

Are you Mr. Topkis? 

MR. TOPKIS: i'm sorry. Pemnit: me to apologize. 

ane is Jey ji. Tookis. My firm is Paal,Weiss, Rifkind, 
ton & Garxisen, and we are from New York City. And we 
ged befere your Honox on behalf cf British Oxygen 


concecns . 


neem netomat ce AGN te ett RRR ON se nt = 


< will. share the responsibility with my colleague, 
“olan, whe is to my left, and I will leave Mr. Wade 
whhez Lnarccductions. 
MR. WEDE: My name is George L. Wace, and my firm 
‘heacman and Stcrling in New York City, and we represent 
init wo ith me are my partners, Mr. Bruce 
hi thar and #oster Wollen and Danforth Newcomb. 
CGE DARNES: Mr. Youngwoed, are there any 


s to the ~omplairt which you would like to propose or 


S hexe this morning? 

MR, YOUNGWOOD; No, your Honor. 

JUDGE BARNES: All right. I have a few questions 
{ would like to ask with respect to the compiainant. 

First, is there any problem with the definitions, 
either set for in the complaint, industrial gases, inhala- 
tions, and anesthetic equipment, welding equipment, medical 
pipziine systems, and anesthetic therapy equipment? Do we 
under tand what is meant by those terms? 


Dees kespondent have any problems with the defi- 


TOPKIS: Well, I think wa do, your Honor, in 
But I think that that will be a problen | 
to come out throvgh the testimony of witnesses 


rather chan -- or perhaps by the attempted stipulation which 


we will be delighted to discuss with Complaint. Counsel. 


gut I don't think that we ara prepared right now 


“Oo mevaingf=ully discuss the subject. 


Net ama semen 


t may say, your Honor, that we have our answers 
1.23 that were placed in the mail, but recognizing that 
..8 have a way of being a Little slower than they might 
ic a&@ copy to vour Honor? 
JUDIE BARNES: Thark you very much. 


TO PRLS: Right. And I have supplied 


they will be aveilabie in bulk in 


tee ne ie en hee eet teething eee tet 
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the vary neac future. 

2%. WADE: We also have similar definitional 
probloms and axe in about the same position ourselves. .i don' 
thirk that those problems should limit us from being informed 
and I think the testimony of witnesses will adequately state 
what types of products we are talking about in all four areas. | 
We have not yet filed our answ:r or notice of appearance, 
but we will do so immediately after the hearing downstairs. 

I have for your Honor a copy of those two docu- 
ments. And I am handing one to Mr. Youngwood. 

MR, YOUNGWOOD: Thank you. 

JUDGE BARNES: This morning Complaint Counsel 
served me with a copy of a proposed prec tetal schedule. Was 
this made available to Respondents? 

“iR. TOPKIS: Yes, it has, your Honor. 

JUDGE BARNES: Mr. Youngwood, I have a question 
about the complaint on page 8. in the lead-in paragraph of 
paragraph number 27 you say that the effect of agreements 
by which AIRCO and BOC undertood to eliminate the potential 
and actual competition between. I want to qo back to earlier 
when you say that the subject of the acquisition may be to 
create 2 monopoly by or to lessen competition in the manu- 
facture and distribution sale of industrial gases, inhalation 


anesthetic equinoment, inhalation therapy equipment, and 


6 


(1en if you can, over on the top of page 8 
£ you speak wf the elect:tical walding and 
qae weiding and cutting markecs. Isa that « new submarket? 
Thi: (3 the First time this has been introcuced in the com 
plain. 
MR. YOUNGWOOD: Yes, your Honor. We are stating 


aN 


the effect. of the acquisition of AIRCO stock is such 
by acaviring a large industrial gas producer with a full 
cf electrical welding and cas welding and cutting equip- 


chat ROC hag eliminated itself as a potential interested 


of the iadustrial gas division whic has caused this 
cular efkect to come into bcing. 
JUDGE BARNES: Still, the effect may lessen the 
ch: manufacture of and the se#le and distribu- 


cica:. welding and vas welding ¢uipment. 


YR. YOUNGWOOD: Yeux Honor, by the acquisition of 


. Gas company with a full line of welding 
ia stated, the effeet would be to lessen com 
these fields, yes, sir. 


JULGE BARNES: Anyone else have any complaints or 


TVUPKR LS: | Cowl.d comment on this, your Honor, 


~ ait Yexy wie perplexed. We had noticed 


a 


~ Sie 


the ambiguity in the complaint to which your Honor hag just 


drawn ‘atter..0% «and we thought it had been clarified by us. 


We have baen ir ‘itiqation in the District Couct in Wilmington j 


Delaware. ud che Court traere was very precise in its ques-~ 
tioning of Counsei for the Commission as to what markets they 
contended were affected. 

And shav spoke ali the time of four markets: 
inhalation agupnert, anesthetic equipment, inhalation therapy 


aquipuent -- T'm sorry, anesthetic inhalation equipment, 


industrial gases, and medical pipeline systems. 

‘there was nothing said in the entixe two days of 
argum:nt in Wilmington about the subject of legal welding 
equipnent and gas welding and cutting equipment. And I suppos 
Commiz:sion Counsel have the right to make any allegations 
thas “hey want. Sut I think we ought to know precisely 
shat. -heiz contentions are. I would like to know what we are 
talki.cg about, five alleged markets or five lines of products. 


. how? 


il sisi ees esis ch eases ie careacoccaessrse nsieseactig NL sriss settee ictiein igen) aera 


JUDGE BARNES: That was basicaliy what my question ; 


AR. YOINGWOOL: We are concerned with four maxkets 


ete 


However, the effects of the acquisition of a large industrial 
gas ccmpany might nave been many. One of the effects of 
acquisition of Ar.co's industrial gas division is to lessen 


tac iikelihcod of BOC coming into the United States with a 
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iine, with legal weiding equipment, or with gas weld- 
ing ard cuching equipment. 
We have no intention of proving a market or prov 
ing acquisition with respect to electrical weliing and gas 
weldira and cutting equipment itself. We do have the inten- 


tion of proving that an effect cf the acquisition of AIRCO's 


industrial gas divisior, of the 2:.:cunsition of stock of AIRCO, : 


thereby the acquisition of the stocx of the Industrial Gas 
Division, that effect that that varticular acquisition would 
be to lessen the likelihood that they would also come into 
velding equipment. 

But we do not have the intention of proving a 
violaticn in the markets of legqai welding ard cas welding 
and evtting equipment. 

JUDGE BARNES: Do you intend to place into evi- 
dence naxrket shares and gales figures relating to the weld- 
ing and subitad wetten’ 

MR. YOUNGWOOD: We will introduce into evidence 
materials wiich will show that tne markets are concentrated. 
We will introduce into evidence inaterials we believe will 
show @aak BOC micht very well heave come inte the United States | 

fields of electrical welding and gas welding equip- 
mo gag weldiag and cuttings equipment had they not 
otmany with inciustricl gas divigions as large as 


i. bad they acc) ired a company that did 
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not have a full line of welding equipment or had they come 
in to know them. 

MR. TOPKIS: Now, ycur Honor, I must confess [ 
am at a loss. Mr. Youngw..d says that they do not have any 
intention of proving a violation. I suppose he mentions 
Secticn 7 in connection with welding and cutting, but on the 
other hand, he is going to prove the markets and market 
sharer as the welding and cutting. And he is going to prove 


that but for this acquisition, we would have come into those 


markets. | 
| 


If he is not out to prove a violation, what are 
we going to waste our time for? I repeat, I have no detention) 
to his setting out to prove anything he wants to. We ara, 
I feel, at the most preliminary stage here. But I hope we are 
qoing to go lick< cysplit and I would hope we are going to | 
concentrate. | 
JUDGE BARNES: It seems to me, Mr. Youngwood, you 
wil. have to prove the violation of Section 7, will you not? 
MR. YOUNGWOOD: Youx Honor, we have intentions 
of proving only fcur merkets. We believe that it is an effect 
af the acquisition of stock of AIRCO with respect to its 
industrial gases, but with respect to the industrial gas 
market, that is a: effect of that particular violation, the 
particular ecquislLizion that there might be elimination of 


compevition in th: welding arei. 


- oo) 10 


a 


, this is merely an effect of-- TI agree 
that his tha type of eviden.e which we inignt concern 
ourse vas with ut trial, but it is our intention of proving 


only “eur narketa. 


soxry if the la: guage was such that Mr. Topkisg | 


jaa some difficulty in understanding it. We do intend, 
though, to prove only four markets. 
MR. WADE: YX£ he intends to prove only four mar- 
1en we seally don't understand how he can lave an 
sx & vlela:ion or whatever he wants to call it ina 
market. And we are going to ask, as Mr. Topkis did, 
aay go licketysplit to try to expedite this hearing. 
For us to go off in a frolic and detour of other 
markets or the effect of other rarkets seems to us 4 total 
waste of time and takes away from moving ox disproving part 
of Mr. Youngwood's case that he says he is nost interested in. 
Se XY frankly would like to get rid of this clause 


quickly ay we possibly can. 


itRe YOUNGWOOD: Your Honor, <£ think shat this would) 


, handled wher we will give you a statement of the issues. 
8 oVrT contenticn that this is possible that we can handle 
em. i¢ owczelves. If not, I taink that we will be able to 
bit coint in time che degree to which Counsel 


cetziom te the igsucs, at which time we do 


«¢ imdieaceé wmeretr to be an effect of the 


industrial gases part of ovr case. 

¥ would comment for the record that we have four 
maxkerg only. We have industrial gas market, medical pipeline 
systens market, ishalation therapy market, inhalation anes- 
thetic equipment. Comments have been raised here only to an 
effect of acquisition of a stock insofar as related to indus- 
trial gases. 

XY don’t believe that this is a serious problem. 

MR. TOPKIS: Well, we certainly will be glad to 
cooverace with Mr. ‘Somerencd in trying to eliminate the 
problem, 

JUDGE BARNES: I pointed this out as being a 
question in my mind... And i think this discussion has been 
heloful. We have provided the way. 

Is Complaint ready now to see what proof you have? 

MR. YOUNGWOOD: t would just like to comment 
that Mr. Topkis mainly misunderstood my comment. We have no 
intention of eliminating this. We discussed it with him for 
the purpose of further investigations. But we have no inten- 
tion et this time of eliminating it. 

JUDGE BARNES: it may be up to me to do that. 

MR. YOUNGWOOD: Yes, sir. 

JUDGE BARNES: Complaint Counsel alse gave me 

S rorming an #j):olicatien for issues and of the subpoena. 


ron't really had time te study it, but I would like to 


pave mace a voluntary request for 
subpcenat 
YOCUNGHGODs Youx Honor, when this tentative 
wiezd on December 10th, the Commission's staff 
Jetexmine the steps to be teken. We prepared sub- 
which were issued to officers of AIRCO, and we prepared | 
ofa chich was issued to Adrian Giordano, president of 


subsidiary of BOC, which had acquired AIRCO 


delivered also a request nace of Mr. Giordano 
tact our offices of BOC -and permit us an oppor- 
2£ examining him under oath. We alse asked that they 
elng with him certain other documents. 
The requests that were made here to a degree 
“ig which were not producei under the subpoena 
ster of the request. My comments at this point 
ware other requests which were made in the 
sonversations between Counsel for BOC and to a 


4.40 were not complied with. 


with several producers in the United States. 
ove bit of evidence in that regard, despite 


OUsS requests we were vary clear 


xacw, Loc Lastance, that British Cxygen company | 
i 
i 


mnced. 


portievae here which we determined at 


| 


t 
i 
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the investigational hearing that we were in need of. ‘or 
instance, althougo we asked for all documents which were ex- 
changed between BOC and ALRCO, and although Mr. Smith, the 


Chaizvsian of AIRCO, indicated thet we would ve provided with 


Cremer oR ENE: ETA RAAT 


a five-year strategy plan, we don't have a copy of that. 


ao aaernnne pet nse ee RN NL OL CCC NEO OIG 


We have therefore asked for that plan. We have 


Sone penn canon, aa. FoA 


asked for other plans which are similar in nature with 


respect to AIRCO stock. 


pun nen aterm ree tye Seu pane ag te <A anes cnt se Ant ee a et et 


We have a substantislly shorter list of specifi-~ 
gations. Tue sperifications consist of an updating -~ 


ally numbzr one for 1973. They consist also of a 


which wat requested of AIRCO at the investigational 


Accually we requested other documents which were 
However, in an effort not to overburden 
» were limited very severely and thoroughly. 
regh AIRCO furnished us with several docu- 
to their gales, «xe think it is possible that 
ylected to furnish us with ali the pages the 


fos, specifically three. We have, I believe, 


<¢ Gocument, and I am sure that there should 


tf LT my just respond briefly, your 


Si¢tle at a loss. So far as I 


14 
ag been requested has al- 
gyoaucecd » 

JUBGE SARNES: Bo you have a copy of one? 

MR. TOPRIS: Yes, your Honor, I do. 

And I knew of no document responsive to the sub- 
poena which has not been produced. But {£ will undertake to 
make available to Mr. Youngwood and to your Honor ~- to imme~- 

a certain search to be made and if there is 


in the suspoena that has not been produced, we will 


it imnediavely, or fly i: over from London as fast as 


JUDGE BARNES: You have no action -- assuming that | 
suopoeni were *o be issued today -- you would comply with 
You would not file a motion to quash it? 


MR. FOPKIS: We will file no motion co quash, 


WADE: Your Honor, with respect to the ATRCO 


Ld just point out that during the course of 
Pp 3 


ocvaduced enormous svantities of 


“tens of documents in December | 
é been producing documents since then. 
the gpecifications one, two, and three in this 
incofar as they are updating, we will be 
I Gen‘t see anything else in here that 


produces exceye any specifications. One 
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asks tor @acutents which set forth total sales and market 
shares in the United States for each product produced, dis- 
tribuy24 or Ld Jay . . the Welding Products Division 
for the year 


6 
vy am sot sure that we have produced welding 


ana en AAAI 


products or welding documents, and I am not sure that we 
shoul be required now to go back to AIRCO and ask them for 
anything except perhape a summary, if Mr. Youngwood would like | 


that. We could get that. But I don't think we should be 


See aren 6 ne tn een 


responsible for numerous time in searching <hrough the files 


» 


in the Welding Products Division. 


JUDGE BARNES: Well, I'm not going to consider the | 
gubpocna today and we will probably sign something along the 


order of the subpoena today. 


You have ten days in which to make a motion to 


| 
: 
{ 
| 
! 
{ 
| 
i 


quash, but with your earlier motion, I would like to limit 
that to five days, 
MR. WADE: That would be fine with us. And again, | 
rly problem we have is the Welding Products Civision. 
JUDGE BARNES: Five days from the receipt of this 
ena. I guess it will have to be made out here today. 
owe days from the receipt you may file a motion to quash. . 
Mx. Youngwood, you will have five days; that is, 
if it ig necessary. If it is not neces- 


on with the case. 


16 
tle city. I wiil | 
7 have a 

10 get these 


the enc. of March, to 


a return cate before the 
all the vest out of the 
ck March. 
me ask Mr. Youngwood, did you anticipate 
riLEoTy processes: 


KGWOOD: We cnticipate that it might be 


ive Limited compulsery processes with respect to, 


put only limited. 
With raspect to whom? 


With respect to third parties, 


Wouleg that be returnable at trial? 
you lay anticipate, Mr. Youngw< od? 


id. ¥YCUNGWOOD: ‘That I think is something which 


dimy Cetmsel and we miqnt work ovt. 


SE SARNES: Well, in the compiaint I notice 
ha opening section about BOC Leing the second 
industria. cases in the world. In gach 
woduces incustrial gases, 


ww an most of these countries 
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ninant comnetitoc. 
Do you have any information at hand now, or 
Jo you intend to prove which of these allegations are really 
recessary to the trial of this se? 
MR. YOUNGHOOD: Your Honor, we intend to prove 
Sons which are.mentioned in the complaint. Ithink 
zvable that the answer, which was fiied by the 
his date. might admit thet. I have not yet 


to re a answer. But I think that it is 


could even adnit those particular allegations. ; 


Your loror, our answer filed today 
‘t adic those allegations I would hope, though, that 
Youaqwood he could perhaps agree on a statement of 
And we will certainly be delighted to try. 
SARNES: Well, a stipulation of facts would 
re would shorten the trial for everyone. | 


that can be acreed upon in the form of a 


are welcome. It would certainly shorten 


Mr. Yoocnawood, I assume that the schedule you 
have givan me is dzenendent somewhat on. a return on your sub- 
poeni. Yon say yo) vill submit a list of documents by March 


You vill net have a return on the subpoena by iiarch 


ft should be understood 


poi your Honor's 


aijare that ct are any number of documents | 


4.43 Submitted yer. And when these documents 
Li be complete. Our schedule dees contain 
ishe conclusion < schedule to the effect 

decuments and witnesses shall be subject to 
modification in the light of development 
siring precedures. After we are referring to 
the return on the subpoena which your 
e“at time 
Honor, +c go that there won't 
lay nava oecn a document or 
surely possible, human 
except for such accidental 
ave everything. 
fjioner does or doesn’ the gubpoena isn't | 
fact. Ast .« are going to give him every- 
yin five days. 
lr, Youngweed, I'm 
scheduie here. 
s fine, your Honor. TI would 
Wivestigational hearing indi- 
‘nicked as much as they 


they care over 


a 930 _* 


with whatever they could pick up at the time. And he said 
the return ac th. “im: ; compiete and there had been no 


attamt to make it eny more conplete with respect to the 


snetifications 3zerved at that time. Ye would heed the schedule 


which we have vrovided. 
TUDG™ BARNES: All right, your list of documents 
list of witnesses will be subject to amendment 
to what happens during the pre-trial procedures. 
ask you to go ahead and follow your proposal which you 
cutlined here. 
s0e3 Respondent have any discovery that they 
id undertake at this time? 
MR. TOPKIS: Yes, we do, your Honor. ‘Well, before 


ave got two items that we would like to raise 


the tact that the schedule proposed by 
not inciude the setting or a date for the 
17, NOr Goes i include, as the Pepsico 


the cenclusion of all Commission's 


amotion that we would liké to file 


I appreciate that your Honor would 


y 


fhe Comuission but we would like such 


4 


schedule all the way through the Comnmis- 


Jt] 


20 
ise will have an application for subpoena 
we would Jike to file with your Yonor. I 


yhatever way your Honor vould 


discuss 


KiS: Fine, your Honor. 

t yet filed it, k i will qi copies to 
vill supply cevies to iny friends jn an 
‘zu fer tha poor copies, your Honor. 
3ARNES: Well, just looking at the subpoena 
1s, © assume that Mr. Youngqwood is going 
Ly expert witnesses he wili call and the 
shich they wili testify. 

and we will be delighted to 

‘ionor. That i: realiv there in an abundance 


q other. And he same ig trve as in item 


wourd be juste as happy to take 
c1Ons or out. 
iiKiS Fine Win « your Honor. 
SARNES: Mr. Younowood, how much ef this 
» and would you be willing to 


a gubpeenat 


would Like to give 
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this request a littie more thought. I would like to reflect 
upon it. And % tiink that we would be ready to respond within | 
the five days to which you have referred earlier. And I 
would definitely Like to give it more thought before comni tein 
ourselves to it. 

JUDGE BARNES: For starters let me suggest that 
wa hold thet as an informai demand prasented to Complaint 
Counsel this morning, then, of five days, Mr. Youngwood. 

MR. YOUNGWOOD: We will tell you how much of this 

jilling to supply veluntarily at the end of five days. 
present me with a formal subpoena. 

MR. TOPKIS: Fine, your Honor. 

Now, your Honor, would it be convenient to pass 
to the other motions that I have? 

JUDGE BARNES: Certainly. 

MR. TOPKIS: Here is a copy for your Honor of a 
proposed order and a motion of BOC expedited schedule, and I 
am giving a copy ‘<o my friends. 

I could perhaps call to your Honor's attention 

specific relief that we ask here is that the hearing 
merits in his matter begin on April 1, 1974, and that 
administrative procedures, including the Commission's 
-eisions, “iil be concluded by July 1, '74. 


‘tre we etl know that that's a very fast 


d aot known he:ratofore that your Honor had 
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, che April date was chosen because 


t conferred on how soon we could both 
‘sed chat we couid make it on that date. But 
am, of course, is this, that my client, 
Oxygen, has $80 miilion at risk and it's dying to get, 


ineuion of what is going to happen to that investment. 
Jucge Latchum up in the District Court in Delaware 
that chis matter -- or pardon me -- he hasn't 


~ the: this matter be expedited He has, rather, 


preliminary injunc'tion upon this matter being 


(caatment. And guided by the present condi- 
matters in which the Commicsieon voluntarily 
specific scheduie for hearings 
caiiive Judge for briefing before the Commission 
ict:.on by the Comnission following bearing, 

bveday schedule for those events, it would be 


vould be entitjed to no less considerate 


vonvan't sgucqest for a second, cf course, that 


are Gates fixed in the stare, but some- 
imperative 


insofar as our financial situa- 


I can start this trial on 
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MK. TOPKIS: On what, your Honor? 
JUNGE BARTS: On May the 6th. 
i wilt be in Chicagyu, as I said. for two weeks. It} 
Raster week off for vacation. There may be one 
of resuttal in my Chicago cases. It is on the 


Britannica, Which have scheduled for the week 


far as I'm concerned, the week of April 


I might have to take a couple of days 


‘¢ week in April to complete the Encyclopedia 


i 


iiowever, if we start May 26th, we could go straight 


the end, or we could have a week’s trial on April 
bacs on May the 6(n. This is as far as my 
is concerned. That ie assuming that all pre-trial 
are out of the way. 


Youngwood, how much time do you anticipate 


OUNGYHOOD: We anticipate that it will take 


Yes. We hope it to come in under 
iijure, your ‘loner. Y knew Mr. Wade and I both would 
move 


would cert? nly hope that we could 
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SARNES: Well 3 could tiy it during the 
se are four weeks in May, or we could begin 
I would just guess that there 
s and so forth, and maybe we should atart on 
at IT am willing to get thut matter to comment 


j 


and then to continue on May the 


think wa woulc prefer the 
Honor. 
KiGWOOD: Your Honor, we lave every desire 
pacate with the Respondent:. It was tcward that end 
e submitted our expedited prehearing schedule. We aizo 
favo: ot an early trial. If the date is acceptable to 
.c 1g acceptable to us. 


vou. We appreciate that, your 


SE BARNES: All right. Let's assume that the 
sonpheted by the end of May. You could stiil 


cays to post findings, or would 50 days or 


lioner, in Pepsico, they did it 


liing to accommodate our~ 
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INGE BARNES: Fifteen days. 
MR, TOPKIS: Or whatever is preferable, your Honor. 
MR, YOUNGWOOD: Your Honor, I think I should 
probably correct the record. The schedule wasn't followed to 
thie deqree in Pepsico. Also, J think that the record should 
show that the original timetable which was set forth was 
unable to meet the timetable in Pepsico, and it was necessary 
to postpone it somewhat. 
But I do think that I should set the record 
straight that the schedule was not followed that way. 
JUDGE .'8NES: Well, if I send this motion to the 
Comnisgion, they are just likely to come down with a schedule 
that we will be unhappy with. Jj am willing to send it forth. 
How:ver, I would propose that we set a trial date and that 
we ve the amount of time needed for findings at the con- 
exial. 
everyone will agree, that will be only 15 days. 


be it. I am going to want more than 15 days 


TUCKIS: I woulc not be at all surprised 
nr lonor. What we are really out to do, your 
burden of proof on us, all three of us, 


; proof on “he Commission to undertake to 


on thie sexs. And I would like to have | 


laved now by the Commissior. because I would 
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three months hence that "You should have 
“act that you cegarded your cases as re~ 
cuizing the most speedy of treatments." 
I wilt certify; your motion to the 
tT wiil have some recommendations of my own. 
POLRTIS: 1, of course, defer to these. 
WADE: And the suggestions your Honor has made 
acceptable to us, but we join in Mr. Topkis' 
thexcc will be a conclusion date set by the Com- 
thorefore join in the motion. 
JUDGE BARNES: All xvight. Mr. Youngwood, will you 
nave 3 copy of the motion? Do you have a response in five 
and i will certify it to the Commission along with my 
wrendations as to a trial schedule. 
| 
MR, TOPEIS: Do vou want an extra Copy, MX. Gordon?! 
SUDGE BARNES: but you can bear in mind that April | 


4 Fine with ise to start the trial. 


? 
i 
\ 
{ 
I 


Fine, your Honor. 


BARNES: If not, the 22nd of May or May the 


IR. TOPKIS: Wa will be ready on the 22nd, your 


Lowkeht say Lf by chance your Chicago trial goes 


‘moo happens with trials, we will be delighted 


are defense hearings and I 


sa 
Loe 


e 


RARITY ‘ 
DRIAL 6 


not 


RE > 


anything 


ask that you get together on 


areas 


Ore) 


a 


also the 


forward. 


May 


a tiial seheduled for 
am hopeful that that will 


Ba Uap | me fe ee 0, - 
QaLa POScpone 


cextain that 


be ready for trial orn May the 6th, 


week of April 22nd. 
else that we should discuss 
stipulations 


carn stipulate would shorten the 


for admissions 


other problem? 


Would your Honor wish to decide now 


be trying this case? 


JUDGE 


cussions on it. 
YOUNGWOCD : 
TORRIS:' We 
YOUNGWOOD : 
Washington. 
BARNES ¢ 


are your thovonte 


BARNES: . Yes, 4 


would like te hear some dis- 


it be in London? 


are avallable, your Honor. 


We had intended to present 


two more law firms. 


ne nt en ES 


this : 


* 939 


ROPRTIS: Well, it is not only our being 


itiz that affects me, but 1 think almost all of 


sould come to Washington, but would be closer to the source of 


| 
our witnesses will be either people from London who, of seniae 
| 


infocrnation in New York, because that is where the BOC people, | 
| 
whe: they are in the United Stat:es, come. And AIRCO of course | 
igs in Montvali, Now Jersey, which is about 40 minutes outside 
New York Clty. 
So ¥ think ao far as all of our witnesses are 
nue ned, New Youx would be a far more convenient situs for 
trial. 
| JUDGE BARNES: We could do something like this. 
hearing in New York for company officials. 
YIUNGWOOD: I'm sorry, sir. 
We could have hearings in New York 
officials. We could complete the remainder 


chief in Washington. We could go back to 


xxk fer the defense, or we could have the entire trial in 


MR. YOUNGWCOD: Your Honor, we prefer to put on 

Lusch cf our case in Washington as would be acceptable to 
here. fn th: event that you would determine that it 

2 to have thai: part of your cage in chief 

exaininetion of BOC or AIRCO officials in 


But we would like to 
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s0@ in chief in Washington. 
acceptable to ug. We are raally |; 
nee Of our own witnesses that 
Conmiss: 
BARNES ¢ 3 what we will plen tenta- 


in chiof in Washington except for 


case thes involves the covporate officials. 


Pd 


9f travelitia in there, we will have to take | 
.2@ in defensa will go on in New York. 
Fane, your Honor. 
for that consideration. 
yy YUNGWOGD: IX would like to suggest, if I may, 
12idexation to calling for another conference, 
velusion of cur schedule, so that after our 


car, determice what it is the Counsel for 


appropriate now to determine 
eas Wicat neid. 
T.VECSs We would join in that request, your 
tavesss of getciag thines straightened out 


% 


21 nave anotner prehearing 
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nee the last week in March, toward the end of the week. 
set it for the 28th of March if you wish, right now. 

TOPKIS: That's fine with m=, your Honor. 
Ie thet ail rigne? 
MR. WADE: That's fine. 
JUCGE BARNES: Very well. 
Any other matters which we will discuss’ 


MR. TOPKIS: Not that occur to ime. 


XY don't have anything else, your Eonor.: 


| 


co answer. 


‘ 


All right, I'll see vou on the 28th 


Thank you for being here. 
(Whereupon, at 11:50 a.m., the prehearing 
conference was recessed for further hearing on 


March 28th, 1974.) 


BEFORE THE 


FEDERAL TRADE COMMISSION 


of 


| 
} 
| IN THE MATTER 


BRITISH OXYGEN COMPANY, LIMITED : DOCKET NO. 8955 
BOC FINANCIAL CORPORATION : 

BOC HOLDINGS, LIMITED 

BRITISH OXYGEN INVESTHENTS, LTD. 

AIRCO, INCORPORATED 
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Room $3 FTC Building 
Sixth and Pennsylvania Avenue, N.Wj, 
Washington, D. C. 


Thursday, March 28, 1974 


Met, pursuant to notice, at 11:00 a.m. 


ERNEST G. BARNES, Administratise Law Judge. 
APPEARANCES: 


GEORGE J. WADE, W. FOSTER WOLLEN, R. BRUCE MacWHORTER 
and DANFORTH NEWCOMB, Shearman §& Sterling, 53 Wall 
Street, New York, New York 10005, on behalf of AIRC 
INC. 


GORDON YOUNGBLOOD and K K. THURMAN, on behalf of the 
Federal Trade Commission. 


JAY H. TOPKIS and LEWIS KAPLAN, Paul, Weiss, Rifkind, 
Wharton & Garrison, 345 Park Avenue, New York, New 
York 10022, on behalf of Respondents, BRITISH 
OXYGEN COMPANY. 
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JUDGE BARNES: On the record. 


This is a prehearing conference in the matter of 


| 
| 
| 
| British Oxygen Company Limited, et al., Docket 89&5. It is 
| held pursuant to order of March 13, 1974. 
| At our last prehearing conference it was agreed that 
| the matter would be public. Shall today's prehearing confer- 
ence be public? 
MR. WADE: We have no objection. 
Mk. THURMAN: We have no objection. 

JUDGE BARNES: This is a public prehearing conference 

Does anyone have a suggestion as to what we should proceed 


with first? Mr. Thurman, you have two subpoenas to be returned 


Has a return been made or do you have a witness? 


today. 
MR. THURMAN: First, Your Honor, I am K K. Thurman. 


I was not on this case on the last pretrial, so i make an 


appearance for Your Honor today. We have turned over AIRCO's 


submission. Do we have the BOCs? 


MR. TOPKIS: You have everything we have up to now. 


Mr. Kaplan and I have been in London for the last three days. 


We will be delivering it to you as soon as we can get it pre- 
pared. 


We have to look at the return to see 


MR. THURMAN: 


We might want to examine the witness as to 


if it is complete. 


who prepared that and what files were checked. After seeing 


Pe 


24 
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the submission, we might want to question the witness. Does 
Your Honor want the witness te return on BOCs or set another 
date? 

JUDGE BARNES: I intend to set a prehearing confer- 
ence for the week of April 15. I will suggest, Mr. “'opkis, 
you get the documentary evidence to complaint counsel as soon 
as possible. He will have an opportunity to look it over. We 
can take that up at ovr next prehearing conference. 

MR. TOPKIS: We will have it in their hands long 
before the 15th. 

JUDGE BARNES: Fine. Mr. Thurman, if you decide 
you need a witness to go over the subpoena return on the 15th, 
I suggest you advise myself and the respondents. 

MR. TOPKIS: Let me say if Mr. Thurman wants 4 
witness on those documents, he only has to let me know and I 
will fly over a man. We want to move this. We will have scome- 
body over within 48 hours. 

JUDGE BARNES: How about the AIRCO subpoena, Mr. 

, 
Thurman? Have you. examined those documents? 

MR. THURMAN: We just received it at the start of 
this pretrial. We are examining it. 

JUDGE BARNES: Do you have a witness? 

MR. WADE: The vice president of law has come here 
this morning. He has given the documents to Mr. Thurman this 


morning. They are complete with the accompanying ‘Lecter of the 


> J AS 


ESET RO IER DOA ET EL EELS IE ET 


i 
a 


os 
| 
status of production. | 
JUDGE BARNES: Well, if Mr. More couid return at our | 
next prehearing conference without any inconvenience, we could | 
give complaint counsel until next prehearing conference to go over 
the documents. 

MR. WADE: Mr. More will be present if Mr. Thurman 
wants him to be. He may be present anyway. Any time he wants 
informat’°on, he may call myself or Mr. Newcomb. 

JUDGE BARNES: Mr. Thurman, you will we given until 


the next prehearing conference to have a witness cailed. You 


should not file respondent's at the earliest moment. 


JUDGE BARNES: I assume you are going to be using 
some of the material which you will receive? 


MR. THURMAN: I think that is a safe assumption. 


} 
| 
| 
MR. THURMAN: Thank you, Your Honor. | 


JUDGE BARNES: What is your schedule for providing 
respondents with a list of those documents? 

MR. THURMAN: We certainly can't submit a second 
exhibit list until we get the returns from BOC. We can get it 
within a few days. We can get the second exhibit list. We 
would need some time after BOC to go through the same procedure 
I am hesitant to offer a date at this time. 

JUDGE BARNES: Let's set a date for the next prehear- 
ing conference now. I would prefer April 17 or 18. That is 


Wednesday or Thursday. 
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The 17th is earlier. That is fine with 


| 
JUDGE BARNES: All right. We will set a prehearing | 
| 
conference for April 17. Mr. Thurman, you have your additions | 
documentary witness lists in prior to the 17th. 
MR. THURMAN: Yes, sir. 


JUDGE BARNES: What about protective orders on any 


of this material turned over to you by respondents? Is there 


} 
} 
j 


any problem with confidentiality? 

MR. TOPKIS: We have not had an opportunity to ctudy 
them. I would assume there is no reason why there should not 
be a protective order applicable to documents turned over here. 

t seems treat is a simpler way to proceed. 

JUDGE BARNES: Do you have any outside consultants 
that you intend to use, Mr. Thurman? 

MR. TOPKIS: I consent to outside consultants and 
experts rather than people from our competitors. 

MR. WADE: We have the same general interest as Mr. 
Topkis has expressed in having the protective order. We are 
willing to include whatever expert Mr. Thurman retains or cails 
We have a strong feeling that because we are in this U. S. 
market, that we should have a protective order applicable to th 
documents we have and may yet turn over. 

MR. THURMAN: Your Honor, certainly I would have 


objection at this time to give these documents protection. 


a a6 

I think the order cannot go as far as granting in camera treat- 
t ment on introduction unless they can show the sensitivity which 
these documents should not be on public record. it would be a 
| problem in writing proposed findings and Your HOnor's initial 
decision if the complete record is confidential and in camera. 
MR. TOPKIS: We can cross that when we come to it. 
JUDGE BARNES: Let me suggest you keep all of these 


|; documents limited to personnel. If you do have an outside 


5 |i consultant, advise the respondents of his name and see if they 


| have any objection. 

MR. THURMAN: We anticipate possibly having a couple 
1 of medical doctors as consultants important to medical markets, 
f relative product markets, pertaining to medica) equipment. At 
| this time I do not anticipate having any type of consultant on 
the industrial gas portion of the market. 


JUDGE BARNES: The documents turned over to you by 


respondents are to be confidential. They are rot to be dis- 


| closed to anyone outside of the Commission. If you do retain 

f experts, advise respondents of their names and get their per- 

|| mission to show the documents to those experts who will maintai 
their confidentiality. If a formal order is needed, you may 

} draft one and deliver it to me. 

MR. TOPKIS: There is no need to bother. That is 

| satisfactory. 


JUDGE BARNES: I think that not all the documents are 
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confidential. You shculd prepare a list of documents that 
Jarvant this special treatment. 

We will. I am sure we can reach agree-~ 
ments with Mr. Thurman. 

JUDGE BARNES: Has respondent's counsel lived up ‘to 
its schedule? 

MR. THURMAN: Yes, Your Honor. We were one day late 
on one particular phase. I believe it was the request for 
admissions. I apologize for being late. It was not mechani- 

ible to submit it on the date we suggested we would 

1%, 


Our last item on the suggested dates which ie the 


witness list will be submitted today. It will be before the 


closing of business today. That will complete our proposal 
to Your Honor as to how we would intend to follow the scheduie. 
MR. WADE: May I ask Mr. Thurman what item for requests 
for admissions and stipulations of fact have, in fact, been 
filed? We have not seen it. We did not see it downstairs. They 
were due three days ago. 
MR. THURMAN: That was the item I was referring to. 
The request for admission of fact as we had proposed was to be 
filed and served on Monday of this week. We did not serve it. 
Tt was served through the mail. Maybe you have not received it 
yet. That was on Tuesday. A copy was fiied with the Secretary 


' of the Federal Trade Commission. Service was obtained through 
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the mail. You should have it in your office. 
> BARNES: I have a copy. Complaint counsel's 
initial request was filed on the 26th and mailed on the 27th. 
MR. WADE: It has not seen New York yet. 
MR. TOPKIS: I wonder if we could expedite matters 
|| more. We would be delighted to continue the practice of 
| delivery of documents directly to complaint counsel instead 
of to go through the Secretary's office. Of course, we could 
go through the Secretary's office. We could exchange documents | 
directly. 


I have a Washington office and would be glad to offer 


| its facilities so Mr. Thurman and I could make exchanges there 

and I doula trovtte for Mr. Wade. It seems ridiculous a docu- 

} ment filed on Tuesday has not as yet been received by Mr. Wade 

i or myself and is not on file downstairs where we checked a few 
1 minutes ago. 

JUDGE BARNES: Mr. Thurman, when you have apaper to 
| file, you called Mr. Topkis' Washington office and that can be 
| done. 


MR. THURMAN: Yes, sir. I am surprised Mr. Topkis 


| said it is not filed down below. It is. 


MR. TOPKIS: They could be wrong. 
JUDGE BARNES: Does complaint have additional discover} 
|| request or third-party request? 


MR. THURMAN: Excuse me. You are asking today? 


——————————————— 


JUDGE BARNES: Are you going to have any? 


MR... THURMAN: Yes. We will hive third-party subpoenag 


JUDGE BARNES: That is for aocyinentary material? 


MR. THURMAN: Yes, for sales figures. It will be 


shipments of various third-party companies involved in these 
markets. We will have to do one of two things. We would like 
to attain a stipulation from Mr. Topkis and Mr. Wade as to what 
these sales are and not be required to call a witness. Both 
gentlemen have said maybe we can work something out like that. 

We know what 1% sales figures are, but we have no 
documents on hand to show these. We will have to issue subpoe 
on that or have them bring books and records to trial. We 
would not be able to give them advance documents as to sales 
figures of third-party companies if they will bring them in at 
trial. 

JUDGE BARNES: Mv. Topkis has asked you now for some 
your sales figure information. Have you made up your mind abou 
using any of that or turning that over to Mr. Topkis? 

MR. THURMAN: That is in his pleading? 

JUDGE BARNES: Yes. Production figures, net sales 
figures, sir. Do you have such figures? If you could provide 
him with your information, perhaps you could work out 4 stipu- 
lation. 

MR. THURMAN: Yes. The only thing I have to check 


is third parties have rights also in this proceeding. Expediti 
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must not violate third-party rights, therefore we have to give 
them a right. If this is promised confidentiality, we have to 
give them the right to appear and plead their case. I can't 


plead the case for the thivd parties. We are forbidden by law 


over to respondents without the opportunity of third parties 


of being heard. 


where promised confidentiality is to turn sensitive material | 
| 


We can contact these people about their objections of 
| turning it over. Otherwise we will wait for trial and let them 
! ask for confidential treatment at that time. 

JUDGE BARNES: Let me call your attention to an 
i application made by Union Carbide. They filed a motion. I 
| assume respondents have a copy of that motion. 

MR. TOPKIS: Wo, Your Honor, we have not. 

JUDGE BARNES: Union Carbide filed with me on March 
| 19 an app” ‘ation for protective relief. It is documentary 
| material assume they turned over to complaint counsel. I alsa 

received a copy of a letter which the jsw firm of Paul, Weiss, 
Rifkind, Wharton and Garrison addressed to the Secretary of the 
Federal Trade Commission. That letter is dated March 15, 1974. 

Again, Union Carbide is requesting confidential treatment 

H of documents. They also attach to their letter of March 15 a 
letter dated January 9, 1974, from the Secretary of the Commis- 
| sion to Robert Donald, Esq. in New York City. It discloses he | 


Commissicn did promise Union Carbide. certain confidential 


y | 
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treatment. However, the assurances of confidential treatment 
of Union Carbide also stated that the foregoing is given with 
the understanding in the event of issuance of adjudicative 
proceeding. In this matter it shall be governed solely by 
application of the Commission rules of practice Part 3, rules 
of practice for adjudicctive proceedings. 

So the understanding which you gave Union Carbide at 
least made allowance for use of these documents in an adjudi- 
cative proceeding. So, some arrangement has to be worked out now 
to give these third parties an opportunity to make known their 
objections to disclosure of documents. What can be done about 
that? 

MR. THURMAN: We certainly can advise we would give 
a ten-day netice of documents we are going to turn over. The 


confidential material to be used ina trial, complaint counsel 


can use these. We have no authority by the rules to give up | 


third-party documents in our possession that we are not going td 
use in ths preceeding. It is incumbent upon respondnet's 
counsel to make a demand on third parties to protect their 
rights. 

They first have to go through the third-party source 
before they can turn to the Commission to demand documents from 
the Commission. We certainly will. We have listed our documents. 
Anyhow we expect to list. Certainly we will give them notice. 


We are going to use those documents that we have. 
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When the third party comes in, we will tell them we are going t 
give them to respondent's counsel. They apply to Your HOnor 
for some type of protection or move that they not be turned 
over. 


JUDGE BARNES: Any documents which you intend to use 


touch with the third parties. You tell them to file a written 


| motion with me on or before April 12, stating their objection 


| 
which you have promised confidential treatment, you get in | 
{ 
| 


to turning the documents over, what kind of confidential treat- 
1 ment they desire and also advise them they can appear in person 
| on April 17 if they so desire. | 
MR. TOPKIS: If Your Honor please, might I call your | 
attention to a series of facts I believe Your Honor is unaware 
} of? There is no secret about this. All of these people know 
! about it already. They know about it from Commission counsel. | 
' Henry Sailer is here representing Air Products. I did not veal, 
| Mr. Sailer that this proceeding was going on today. I am sure 
| Mir. Wade did not. 
MR. SAILER: I learned a half-hour ago. 
MR. TOPKIS: Union Carbide obviously learned about 
it two weeks ago. Liquid Air learned about it. In short, and 
I will take counsel's statement to it, but I believe Commission 
| counsel has long sense been in touch with most of these people. 
I think our timetable can be accelerated. 


JUDGE BARNES: Complaint counsel promised some of thege 
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companies a ten-day notice. I am advising Mr. Thurman now 


to get the notice out to them. Give them their ten day's notic 


today. 


MR. TOPKIS: When did they promise a ten-day notice? 
I did not know of such. 
JUDGE BARNES: It was in the letter I was provided 


a copy of. The Commission will not disclose the documents ' 
information uncil ten days after the notification. 

MR. TOPKIS: Could it be ten days from today? Today 
is March 28. 

JUDGE BARNES: I will give them until April 12 to 
get any written motions in and the right to appear on the 17th 
| of April if they feel an appearance is necessary. 

I would like to get to the BOC respondent's request, 
motion for subpoena duces tecum. 

MR. TOPKIS: Could we be supplied wk tis copies of 
whatever notice complaint counsel gives to these third parties? 

MR. WADE: That is any such motions be served upon Mr 
Topkis and myself. WE have not received some papers. 

MR. TOPKIS: We would like service to be made at 
Washington office for both myself and Mr. Wade. I think that 
can properly be put in the notice. 

JUDGE BARNES: Any notice can be filed at the Secre- 
tary's office. You can have courtesy copies. 


MR. THURMAN: We might do that. As far as those, 


| we might not file them by telephone. These are documents 
complaint counsel will use to be turned over. 
JUDGE BARNES: This is the ruling at the present 
may be extended upon. If you cali by phone, send 
Mr. Topkis a letter. 
MR. THURMAN: I have no preblem with that. 
JUDGE BARNES: The BOC respondents have made a motion | 
for subpoena duces tecum for certain documents under the Com- 


|| mission's posession. Under Rule 336 it is specified what the 


One of the requirements is showing that such material, infor- 


| 
li contents of the motion shall be. There are specific — 


| mation or testimony is not available from sources by voluntary | 
|| methods or pursuant to Section 3.33 and 3.34. | 
Mr. Topkis, I find that your motion is lacking ina | 
showing of relevance. Also if you have attempted to obtain | 
information from other sources. It is lacking. 
MR. TOPKIS: So far as relevance, I can say simply | 
the techniques we employed were given to us by the Commission. 
They thought these matters were relevant. We took a subpoena 
which they served on us in this proceeding calling for certain 
information. We took a few items and said you think it is 
| pelevant. Please produce the documents on the same subject 
matter meeting the same definition and the same tests and 
specificity which you have obtained from other people and let 


; us have those. 
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We did the same thing in connection with a request that 
the Commission made in its gasses investigation. The Commissio 
there sent questionnaires to AIRCO and to six other companies 
in the gasses industry. They told us. Those questions were 


quite detailed. A copy is appended to my papers. 


We said to the Commission if you thought these ques- 
tions were relevant to the matters involved in your investiga- 


tion in which investigation you continued and uitimately 


| 
| 
| 


obtained this complaint against BOC's acquisition of interest 
in AIRCO, we would like the information you thought relevant 
| and pertinent. 
The best proof I can make is the very point you 
(| averted to this morning. I would imagine at some point the 
|| Commission will have to prove some relevant markets and who has 
1 what market share. The only way they can prove that is by pro- 
dueing the sales figures of the companies involved. That is 
| what they asked those companies for. 
They asked me to stipulate to those sales figures. 
The one thing they seem unwilling to give me are the documents 
on which those sales figures are recorded. I think as a reia- 
tively reasonable human being I refuse to buy something when Z 
don't know if something is a pig or a poke. 
You asked AIRCO for its market share. Everything I 
say is prefaced by saying what appears in our papers. We will 


accept any reasonable stipulation for protection of any of thes 
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| documents. We have no reason to abuse anybody's confidence. 
say “six other companies." Is that 


information from six other com- 


j 

} 

i 

i 

| 

i 

‘ 

; . 

there are six companies to | 

stionnaire. If there are other 

| companies in the field where they want information, I want 
i whatever they get from those com 2 I did not get the 


from Mr. Thurman. He said 


if you would later come in 
me for subpoenas for ten other companies. 
y present opinion to asx for no 
pians for trial on April 22. We 


to do nothing to interfere with that schedule. Your 


| Honor asked me whether we have sought to get this information 
> € 


asked Liquid Air. Mr. Kaplan did. 


“ne opportunity was gently but graciously declined. 


| 

{ 

‘ 

} 

| 

| 

} 

: 3 , | 

| from other companies. I will tell you we have made some | 
r p | 


jj Union Carbidelas filed with Your Honor for protection. They are 
| not going to give it to us voluntarily. Mr. Sailer is here, 

| but I can't expect him to jump up into the air with glee to 

|| turn over material to u: I think this is a classic way of 

|| stalling a proceeding which is to be expedited. 


Clearly there is no way to expedite any effort to be 


A 95% 47 


frightful in any degree. Therefore I think we ought to go ahea 


| and recognize reality. These companies will not produce volun- 


>| tarily. If the subpoena issues, they can come in then. They 


| can then demand protection. I think this comes down to this. 

We have produced everything that has been asked of 
us as has AIRCO. The rest will be within a day or two. Mr. 
Young4ood said there seemed to be deficiencies in our produc- 
tion. We went to London. We found he was right. We made 
corrections. We are prepared to play show-down poker. We are 
not hiding behind any delaying tactics. And we are not inter- 
ested in anything but the most forthright and prompt determina- 
tion of this matter. 

The only way I know how to get it is to play show- 
down poker with appropriate confidential treatment given to 
everything. We could litigate everything to the Commission 
and the Supreme Court and get done in 1984. I thoguht we had 
determined that we were not going to do that. For that reason 
I respectfully suggest that we have made an adequate showing 
of an attempt to obtain voluntary production. 


There is no likelihood of voluntary production. So 


A ° a * 
| far as relevance is concerned, I call my principal witness, 
A 


| complaint counsel. I can go through the items we have requeste 
{| and demonstrate their relevance. 


JUDGE BARNES: I would like you to do that. I have 


@ 
6 


problems with some requests that you have made. If we go to 


i the letter <--- 


nto this? 


a2 statement 


the Commis- 


subpoena 
dees not mean 


is taiking about 


tion for this case.| 


tas ot 
DOT 


ch 


about both. I realize 
letter. I appre- 
may not at the pres 


i thought we would 


” 


son rt the requests. 


know the relevance of 
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production capacity or what is the relevant cost to construct 
these plans? 

MR. TOPKIS: So far as production capacity, I under- 

} stand these questions went to all the industrial gas producers 
in the country. If that be true and that is the representation | 
made to me, presumably the answer to this question will estab- 

| lish the industriai pas production capacity of this country 
today. We will know what share of that production capacity 

| ATRCO has. I think that is a significant factor in determining 


|| what the market is. It is capacity market rather than sales. 


JUDGE BARNES: Why would not sales suffice for sanibaaa 


| of this proceeding? 
MR. TOPKIS: The productioncapacity indicates the 
| elasticity that is available to supply additional needs. ce ae 
as an outsider am thinking of coming into a market because I 
suspect that’ may be unsatisfied supply, I may or may not be 
influenced in that decision if I know that people on the site 


have tremendous over-capacity going unutilized. 


In General Dynamics, decided last week, that was the 
same kind of thing. So far as cost of plant is concerned, that 
goes to the question of how easily you enter a market. If it 
costs $25,000 to put up one of these industrial gas plants, 
that is an interesting factor. Our understanding is it costs 

| a good deal more. 


I am sure the Commission is going to be claiming it 


want to know whai 


i 


— 
ud oY WP es O 


zen, argon 
together under 
is Lumps 

| 


to know in the inter- 
| 


| 


27 the Commission | 
| 

industrial 

and demand | 
; 

| 


markets in each 


| 
answer to that. ‘4 
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don't know how we can put together meaningful figures unless 
we know the answer to this inquiry framed in the letter. I 
particularly would like to know right now before or after we 
conclude our discussion of the subpoena which it is complaint 
counsel is serving. 

JUDGE BARNES: Go to the third paragraph. Here we 
have each problem. In 4 and 5 you are asking for sales to 
different type customers. What is the relevance of that? 

MR. TOPKIS: First, there is a possibility that we 
are talking about separate markets. It is direct industrial 
escounts and sales to distributors. If we are not, fine. I 
will withdraw the request for information as to distributors, 
put I still need information to direct industrial accounts or 


some form of information about tonnage contracts. 


| 
I understand it, in this business a standard way of 


; 
i] 


operation is something like this. A steel company puts up a 
new mill. Most steel today is made with an oxygen process. Th 
steel company will call on one of these air separation companie 
to install a tonnage plant close to the steel mill. The tonnag 
plant will produce oxygen in tonnage sizable quantities. There| 
are 400 or 600 tons a day. 

There are even some 1,000 tonnage in contemplation or 
construction. That is one kind of sale. You produce the oxyge 


there next to the mill or petrochemical company or whatever. 


Another is to distributors, people selling these gasses for 


separate 


In any eé » WE neéc TO KNO age arrangements. 


JUDGE BARNES: If you have four, can you subtract 


say we now have 


Heo 


People 


questionnaire had been sp ing some months doing 


who answered 


They thought 


> 


confess I am 


about paragraph $3, price schedule? 


MR. TOPKIS: It is my understanding that unlike most 


industries where the Government or the Commission claims that 


there is concentrated conditions prevailing to price levels 


and industrial gasses have dropped steadily for years. I want 


very much to be able to prove that. The best way I know of to 


company's own price schedules. That is 


s—ovevsacrarenatmtrcmanetattt tate tte ANE Nene 


for. 


of public 


‘ 
iournals? 


know of no trade journals which carry 


j¢ 
chem regularly. JI am told there are none. I am asking for 
price schedules, not details of individual transactions. I 

for price schedules. If a trade announcement precede 
or accompanied distribution of price schedules, we would like 
a copy of it. 

These are not highly sensitive documents. I am not 


looking for a document which would get a company in trouble with 
| 


' 


the Robinson-Patman Act. If we went nto selling prices, iv 
would take us forever. 

JUDGE BARNES: We go now to 13 and 14. They involve 
exchange agreements. What is the relevance of exchange agree- 
ments? 

MR. TOPKIS: BOC, according to complaint counsel's 
theory, is a company which might have entered the American 
market for this acquisition. One of our defenses will be that 
it is very difficult to persuade anybody to accept you, a 
foreigner, as a supplier of oxygen. Even if you put up an 
oxygen plant next to a steel mill, if that oxygen plant goes 
down for even a brief time, the reslt may very well be that 
the steel mill will have to shut down or get oxygen somewhere 


else. 


Typically we say a steel company looking for a tonnag 
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supplier wants to be 
nave backup capacity. Pal plant goes down and 
production stops, ' 1appened le year in England for — 
months, and compressors went out, the steel company wants to 
know do you have backup capacity available? 
One way to have backup capacity is the ability to 
have exchange agreements with other companies. We are told 
that there are very, very few exchange agreements in this 
1egative that, we can establish backup 
we want to demonstrate 
there are not exchange agreements. We expect answers to Item 
13 are zero. I don't know what AIRCO's response was, but I am 
confident they don't have many. They are not the common prac- 
tice in the industry as they are for petroleum. There you 
have exchange all over the place. 
\RNES: 15 is the same? 
. 
, What is the relevance? 
MR. 6 relates to the degree to which these 
| companies, industrial gas account companies and tonnage con- 
tracts move around. Your Honor will recall in General Dynamics '‘| 
| | 
ease there wags reference to long-term supply contracts. TI think 
here, too, we have many, many long-term supply contracts. There 


ave 10 and 15, 20-year contracts. I don't think there will be 


| any significant number of answers to Item 16. That, too, we 


27 
{ 

t 
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want to demonstrate in short that there is no great flexibility 
here. 

So far as 17 is concerned, that relates to the 
capacity of companies to build industrial gasses plants. Since 
what we are talking about here is BOC entering by building a 
plant, we would like to know how many other people are there 
who have the capacity to build industry gasses plants? I think 
the answer to that is very simple. It is probably known to 
most people in the industry. 

We would like to have it established as a matter 
of record. The fact is, I mean no denigration to my friends 
at AIRCO, it is my understanding that AIRCO is the only major 


American company in the American market which dees not have 


| this eapaeity. I think that is a eritical point in our defense 


I All the other majors have the capacity to build their own 


f plants. AIRCO does not. Through a close relationship with 


| BOC AIRCO will be provided a kindly uncle, if you will, who 


| has that capacity. 


JUDGE BARNES: How about 18? 

MR. TOPKIS: Weli, 18 is designed to develop the 
degree of shopping around that companies do in this market. 
Do companies tend to confine their invitationé to bid? Do they 


shop around a great deal? Once you have a customer for plents, 


| do you have a continuing and solid custorer nobody can take 


away from you? That is what we are out to develop there. They 


A es 
4 BGs 
have the idea that BOC could have entered this market. 


t <o demonstrate this market is tough as hell t 


is rates of return. 
is, of course, a delicate area. 
more critical area, I cannot imagine it. If 
the figures are nobody is making much money in the industrial 
business and that is my understanding, you would have 
be out of your mind to want to come into such a disaster 
area. 
British Oxygen's chairman testified when interrogated | 
by Commission counsel in December that the American market was 


appraised by him as being such a disaster area. We must know 


the facts. I know you don't know how else we can prove it. 
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JUDGE BARNES: Would it be necessary to know the rate | 
of return for each type of gas? 

MR. TOPKIS: Again, we have each problem. I must say | 
I find it difficult to imagine a market made up of industrial 


gasses. You cannot substitute carbon dioxide for oxygen. You 


use carbon dioxide to make Pepsi fizz and oxygen for welding. 
You will not try carbon dioxide for steel-working. Please don’ 


put oxygen in my Pepsi. 


JUDGE BARNES: This is related to various industries? 


sens sti accent slicesceatcem mani sasasiabninis ticipate tires laren inet 


ener emcee mires se marae nc 


MR. TOPKIS: it is interchangeability of products. 


a 


There is the cellophane case. Are we taiking about industr 
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| gasses? I cannot imagine it. We were there talking about 
| flexible wrapping because celophane and various other substences 
could wrap. But oxygen and hydrogen cannot serve the same 
purpose nor can nitrogen, argon, carben dioxide or other 
gasses we are talking about here. I cannot imagine enything 
more incomprehensible than that marked ealled the industrial 
gasses market. 

If they want to speak only of an industrial gasses 
| market, that is fine with me. I want to know. 
JUDGE BARNES: How about 32 and 33? These are figure 
| that were produced to the Department of Commerce and Bureau of 
Census. What is the need for these figures assuming you get 


everything up to now that you want? 


compatibility of figures. { am sure Your Honor has before had 
the probiem of getting figures from different places and they 


don't match. Here the Department of Commerce publishes the 


MR. TOPKIS: The desire here, Your Honor, is for | 
| 
{ 
| 
| 
| 


totals it gets. We have those figures. They are very reliable , 

They are traditionally used in antitrust merket cases. We would | 
to know in order to present to Your Honor the best es 
does not have built-in contradictions the input the companies 
to the Department of Commerce which resulted in the totals 

We are going to be talking about market shares, for example. 


a pretty good way to do it. It is the best way, in 


short, to get the best information to Your Honor. That is what 
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we are interested in. 


Let's go to request for access to 


activities and possible sales 
oz your companies relating to production and marketing of indus 
cpial gas, I would like very much, for example, to see this. 
most valuable documents we are going to offe 
study that British Oxygen prepared in late 
ich the conclusion was reached that it would 


into the American industrial gasses field. 


We have that document. You will see it. I would lik 
arallel document from Air Products or Liquid Air or 
aying, for example, what we have to do is inves- 
in industrial gasses because 
a disaster area. I will tell you that big companies 
make such plans. 
Another document we will be presenting te Your Honor 
| is a BOC pr: ies allecation. That is where we decided that 
l we would vestigate, first, in Europe, second in South America, 
Japan, fourth somewhere else, and if there was any money 
left over, maybe we would think about the United States and 


e something there. 


JUDGE BARNES: You invested $80 million in a disaster 
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MR. TOPKIS: We invested in AIRCO. That is a differ- 
ent matter. The question was should we enter as a new entry? 
We are not. We are coming in with a company on the scene. The 
problem will be can you as the English cone into a market on 
a green field basis? We call it grass-roots. You will see the 


term "green field.” That is what this means. The answer was 
always "no." 

ARNES: One, two and three are quite similar, 
i think. 

MR. TOPKIS: I think so, yes. 6, / and § relate to 
the development estimates by companies that there is no likely 
growth in the national markets in industrial gasses. The 
industrial gas market has reached the saturation point. They 
are regional markets. There are regional companies here my 
friends on the Commission's staff may be pointing to. Burdett 
in Cleveland, Big Three on the Gulf are regional companies. 

If the Commission has in its possession any documents 
relating to analysis made on national or regional markets, 
we would like to be able to take a look at them to decide wheth 
we think it is appropriate to cail Your Honor's attention to 
them. If the Commission thinks they are pertinent to counsel's 
position, you are going to see it. 

Why should you not see it if it is pertinent to our 


|| position? That is the probiem we are wrestling with. We are 


trying to play catch-up ina great, great hurry. 


o74 
MR. THURMAN: I would like to respond to that par- | 
oe me ’ sd Bo 
ticular one. I hope I can have a chance to respond to all of 
' 
JUDGE BARNES: Let's net do that. In No. 8 you want 
|| to know plans of other companies for production and s0 on. 


lanning of other companies have relevance to what 


| an the industrial gasses field had decided we are not going to 
expand our production and there is no need for further produc- 
tion, this market is Let's get the hell 
|| out of that business and put our funds into some other field. 
fost of these companies are diversified to some 


1 degree. That would bear strongly on the question of whether 


| 
It has this relevance. If every; company | 
| 
H 
| 
| 
| 
i 


| 
, Boc sitting in Britain would have reasonably decided to enter | 
| the United States where all the American companies were deciding] 
| et to expand. We are going to present the chairman, Leslie | 
| Smith. He is going to come in and testify that BOC never would 
|| have contemplated entering this field on a green field basis. 
The best way to corroborate that is to have the plans 

| of his prospective competitors that they would not have expanded 
| either. I realize those are confidential documents. I will 

| take whatever blood oaths are appropriate to protect the confi- 


| dentiality, including not showing them to my client. I do not 


| think it fair for him to see it. 


A972 
JUDGE BARNES: Do you have an outside consultant? 
MR. TOPKIS: We will have one, I hope. I am meeting 
with them on Monday. I would be entirely prepared to follow 
the same roots of identifying him and swearing to confiden- 
tiality. 
JUDGE BARNES: You would accept an order prohibiting 
the disclosure of any of these decuments to any officials of 
BOC or AIRCO? Is that correct? 
| 
TOPKIS: I would hope that would be done with | 
some discretion. There are some documents I don't think require 
ing «chem from our client. I ama lawyer. I don't know. 
JUDGE BARNES: That is why I asked about outside con- 
MR. TOPKIS: May I review these and see if there are 
{ any particular ones I might want to show my client? Certainly 
I would be willing to entertain that idea. In their position I 
“ould want the documents kept confidential. 


JUDGE BARNES: Let's go to 10 and 11, construction 


sultants. | 
! 
| 
| 
| 
} 
| 
{ 
| 
| 


| of pipelines. a | 
MR. TOPKIS: One way you can enter a gas market is hock- 
ing onto pipelines. We want to know what pipes are owned by whe 
companies. That will give us a picture of available distribu- 
tion of facilities and the possibilities for entrance that way. 


JUDGE BARNES: This is not public information in some 
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MR. TOPKIS: Not that we know of, sir. Certainly 
there is no great secret about it. The fact Liquid Air owns a 


|| pipeline system when the pipeline is sitting in Arkansas with 


i || "Liquid Air" written all over it is not a matter cf great 


5 || secrecy. 


ll, bids to customers purchasing gas products by 

| pipeline. In ali candor I am not sure I know what that means. 
ie think the Commission counsel was seeking to be advised as to 
| either bidson tonnage contracts or bi& by major users supplied 
|) by pipeline. 


Again, this would go to the question of ease of entry. 


ll Are plants captive plants or are they available for bidding by 


. || new possible entrance on the scene? I think that is what they 


_ || are driving at. I would like to know the answer to the questio 


JUDGE BARNES: 14, you have been over that. That is 
|| comparable to un earlier item. If you were to receive a state- 
|| ment indicating rates of return, why would you need a group of 
ee which might discuss or refer to the return on invest- 
ment? 

MR. TOPKIS: I would waive it. 

JUDGE BARNES: You waive 14. How about 15? You waiv 
| cost before. 
MR. TOPKIS: Yes. 15 would go by the board. 
JUDGE BARNES: How about acquisitions? 


MR. TOPKIS: Well, I think with the Commission asserti 
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I that this industry has been becoming more concentrated within 
} the last 15 years, which I think the complaint says, the facts 
| as to acquisitions are necessary in development. I don't care 


| particularly how they are going to be developed. I would like 


As far as joint ventures, I am particularly intereste 


because for all I know, Commission counse?. will suggest we were 


t 
i| to know, however, what acquisitions there have been. : 


| a potential entry by direct green entry, but a joint entry. I 
would like to know if there have been joint ventures. The best 
way to get the answer is this way. Surely there cannot be any 

| secret about the fact that a couple of large American corpora-~ 

| tions have made a joint venture to put up a plant. 

JUDGE BARNES: You are asking for all files contained, 
| memoranda, studies, policy guidelines, internal correspondence 

| pertaining to, sir. 


MR. TOPKIS: Perhaps we are not clear. We are not 


| 


asking for all of that. We ask only for dccuments the Commis- 
sion counsel took from the companies. I don't imagine they took 
every document. They took the important ones. We would be 
happy with those. I cannot see for the life of me why not if 
| we agree we will not abuse them. If we agree their confiden- 
| tiality will be protected, what harm is there? How else are 
you going to get a full picture? 

It has come to me with rather flabbergasting impact, 


but I have the feeling the position of Commission counsel is 


4 975 ” 


1 || what they should turn over to us are the documents that prove 


|| their case and what they covld not turn over to ue are the 
5 || documents that prove they are wrong. 
| JUDGE BARNES: That is what you get in every lawsuit. 
MR. TOPKIS: No, not since Brady against Maryland 
| and not since the Federal Rules of Procedure have vou got it 
ll in civil cases. When we ask, it is absolutely outrageous to be 
{ met with the suggestion "Go get it yourself." Come on. We 
|| are past that. We are supposed to be brothers-in-arms aimed at 
| a common objective. At least I thought that was the position 
| of the Government. 
The Government wins when justice is done. That is 
| what we are asking for. 
JUDGE BARNES: All right. Let's go to Specification 


| 1 of Adrian Dewinsupania. These are third-party documents which 


analyze merger agreements. Why would that be relevant or 


helpful to you? Why does anyone care what thire party said? 


MR. TOPKIS: Supposing a Union Carbide executive 


| ien't it nice to have BOC aboard. They will add to the compe- 
tition in the market. 

I might get lucky. It has happened before in litiga- 
tion. It does not happen. After all that, the contrary is the 


case. What is to be lost by our getting whatever they received? 


| me, but let me ask you about 4. Entry by any person or organi- 


is an ambiguity about it. I thought we undertook to do that. 
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JUDGE BARNES: If you turn up a lot of documents 


saying this is going to be very trade-restraining, would you 


agree complaint counsel could offer that in their case? 
MR. TOPKIS: No, I would not propose to offer the | 

document in my case. I would not think a document written by | 

a third party is available for testimony. 
JUDGE BARNES: It might lead you to call a witness. 
MR. TOPKIS: Sure. 


JUDGE BARNES: Specification 4 seems fairly clear to 


gation into the production distribution and sale. This could 
go down to the distributor level? 

MR. TOPKIS: We have excluded them. 

JUDGE BARNES: Would that be limited to the manufactur 
er's level? 


MR. TOPKIS: I would be prepared to limit it if there 


If not, I apologize and amend it. 
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JUDGE BARNES: Number five, I am not happy with 
MR. TOPKIS: I am joining you. I am not happy with 


1 little unusual. JI can say to things. One, I represent a 
| total stranger, BOC. I do have a degree of cooperation from 
|| AIRCO, that is true. They are preparing their case and I am 
preparing mine. 

I look to my client for instruction and enlighten- 
iment. My client cannot give me the leads normally a client 
| would give. 
Second, in the Justice Department proceedings in 


1 recent years, it has become reasonably commonleéce that such 


i} it. I cannot say I have asked before the other side. It is a 
| 
| 
| 


| lits be provided. All of the way through it has been our con- 

| tention and respectful submission that we are entitled in 

Section 7 cases to whatever relief from the Commission we would | 

get if the other administrative agency were enforcing the law. 
Certainly the oddity that dictates industrial gases 

| are required by the Commission in copper and aluminum by the 

Department of Justice should not change the measure of fair- 

| ness of treatment. 

JUDGE BARNES: Are you not prepared to withdraw 

| Number five? 

MR. TOPKIS: No, Your Honor. I would net. 


JUDGE BARNES: I believe that covers it. Mr. Thurman| 


A Y7s 


' do you wish to make a brief response? 
MR. THURMAN: I would rather have Mr. Youngblood go 
| down each specification if you want. I disagree with anything 


said. I agree that entry barriers are extremely 


JUDGE BARNES: We don't want to get into what the 
| facts are. This is a case where there is a preliminary 
|| injunction that Federal Trade Commission obtained. We wanted 
| an expedited trial. Why can't we be more liberal? 


MR. THURMAN: I don't think you can trow the rules 


|| completely out when a third party is involved. Mr. Topkis 


H | 
completely ignored my statement that these tters he is talking 
i! 


about were an industrywide investigation. Most of the stuff 
is not relevant to this proceeding. 

They arc in a joint venture with Airco. We would 
‘| not be suing them if they were not so large in this market. 
They know everything that goes into this market. I think it 
| is up to the Commission to be liberal. I cannot be liberal. 
lg go by the rules as to what I can turn over to him. That is 
what we are going to use. 

He says we want everything. He asked for the world. 
When he asks for the world, he might not need Airco. 

JUDGE BARNES: He has been very responsive in 


stating he would treat this material confidentially. 


MR. THURMAN: I don't know how confidential with 
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relation between Sterling and Airco. 

MR. WADE: I object to that. It is totally out of 
order. One of my partners is a director of Airco. I have 
| offered one member of the industry a protective order which 
precludes Mr. Stanley as Airco personnel. 

MR. THURMAN: If third parties want te turn it over 
and have a protective order, I don't object to it. As far as 
turning them over on protective order, that is not for me to 


decide. 


t 

! 

| 

JUDGE BARNES: The answer you filed certainly did not | 


go into relevancy in any great extent. This is just as Mr. | 
| Topkis' motion did not go into relevancy. That is why I gave 

i him an opportunity to explain this morning. I assume you are 
going to oppose turning over the documents. The matter will 
have to be based on my order which can be reviewed by me. 

If you refuse to comply with my order, the Commissio 
‘can review it and make a determination. It is going to involve 
we can work out arrangements for confidential treat- 
| ment and notify third parties, what is your objection? 

MR. THURMAN: I would object to materia), which he 
has asked for. Mr. Topkis made it sound like a lot is relevant 
We will rebut each statement he made. If you would like to take 
up that time. He made statements we don't believe are true. 
Prices, for instance, going down, sir. 


He can prepare his own defense. He wants me to 
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| prepare his defense for him and prepare the Government's case 
also. He has not made an effort to find out what is going on 
: because he knows what is going on in this industry. 


He gays we have to get this trial over with because we 


5 || have 8&0 million invested. If he does, he knows it is not a 


| depressed market. Some of this cannot be turned over. The 
| census documents are protected by law. [I cannot turn that 
over to them. The Commission cannot order that turned over 
to them. 

They have a full statute protecting them. Some of this 
stuff is impossible. {I would like to impress on Your Honor, if 
I can, there is a broad industrywide investigation that had 
nothing to do with this case. Some of it was relevant. The 
Freedom of Information Act does not give him the right to this. 
| This will be our position. 

If third parties say turn this over, certainly I am not 
going to object. I am not going to turn it over on my own 
initiative. I don't think I legally can. 

JUDGE BARNES: I think you legally can. 

MR. THURMAN: What we are going to use, we can turn over? 

JUDGE ‘BARNES: What can be used in adjudicative procedure 
| can be turned over. This is by either party. 

MR. THURMAN: It says what complaint counsel is going to 
luse. They don't know what they want. 


JUDGE BARNES: You would be using what I order you to turn 
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turn over. It would be propex and legal. 

If you do not chose to turn it over, the Commission 
will have to rule on it. I would like more briefing on the 
census and commerce figures. Mr. Topkis is not willing to 
waive those two requests. I would like briefings on that. 

MR. TOPKIS: I am advised that the answer S@ 362 
U.S. where the Supreme Court held although the statute said 
the Census Bureau may not turn over information which it 
receives pursuant to such questionnaires, a copy of the 
questionnaire in the hands of the company is available to 
process. 

JUDGE BARNES: That is an FTC case. 

MR. TOPKIS: It is not. Actually we are not sure. 
It is the St. Regis Paper case. The test is the statute. 

MR. THURMAN: St. Regis was before the statute. 

JUDGE BARNES: Give me a legal brief on two specifi- 
cations. File it by tomorrow night. I want to have it Monday. 


I want to rule on this. 


MR. TOPKIS: Can we have it in your hands at 9:00 


a.m. Monday? 

JUDGE BARNES: Yes. 

MR. SAILER: I am Henry Sailer. I represent Air 
Products and Chemicals Corporation. I want to inquire as to 
whether Your Honor intends to give third parties an opportunity 


to be heard in respect to this matter at an appropriate time? 
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After all, these are our documents as complaint 


we. 


| eounsel said. My notice of this proceeding was a matter of 
i vainutes. 


JUDGE BARNES: I believe before the docuuents are 


|! turned over, you will be notified and given an opportunity. 


| Whether or not the Commission will permit you to file briefs, 
| if it goes to the Commission, is up to the Commission 
MR. SAILER: I am inquiring to Your Honor. 


JUDGE BARNES: You will be notified and given ten 


MR. SAILER: You are going to treat the matter of 
2 i these documents other than those that complain counsel intends 
3 | to use exactly as the other? 

JUDGE BARNES: Anything turned over voluntarily would 
fall under this ruling. If he determines he is not going to 
turn over any documents, it would be up to the ita coon to 
notify you. The Commission would decide. 

MR. SAILER: Your Honor is going to rule on the objea- 

|| tion of the subpoena. Do you intend to hear from third parties 
before you make those rulings? 

JUDGE BARNES: No, sir. 

MR. THURMAN: We are to brief the Census data? 

JUDGE BARNES: That is in the Commerce Department to} 
specifying as to whether or not the Commission can turn them 


over. 
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MR. THURMAN: Previously you could not subpoena 
from the Commerce Department but from the companies. That 
was when the law was changed. 
JUDGE BARNES: Put it in your brief. 
MR. THURMAN: Your Honor, may Mr. Youngblood be 
heard to talk about relevance as you and respondent's counsel 
i} went down the list? 
JUDGE BARNES: Can you put this in a brief and have 
| it to me by Monday morning? 
MR. THURMAN: We will brief it. 


JUDGE BARNES: I would suggest you make it brief. 


| 
| Don't give me a lot of arguments about industry investigation. 


2 it want to know why you feel, very briefly, the specifications 


14 | are not relevant to complaint allegations or to any possible 
15 defense which Mr. Topkis suggests he may have. 

MR. THURMAN: I am not sure of his defense. 

JUDGE BARNES: He mentioned them. You might need 


a copy of the transcript in order to make a response. 
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MR. TOPKIS: We will gladly join the Commission in 
application for a rush copy. It costs us more than it costs 
them. 
JUDGE BARNES: Can you order this? 
MR. TOPKIS: I don't believe so. In the past, Your 


Honor, we could order, but I believe Your Honor has to. A 


year ago we could. 


JUDGE BARNES: Are there other areas we should 


MR. TOPKIS: If you please, there are two subjects 
I would call to your attention. That is the question of 
whether complaint counsel claimeé industry gases are the rele- 
vant market or there are individual markets as to eash gas. 

I realiy would love to know that at the earliest possible 
moment. We are playing blindman's buff until we do. 

I would like to know in this case whether we are 
dealing with potential entry by British Oxygen, does counsel 
claim we would have come in on a green basis or does it claim 
we would have come in by a so-called toe hold acquistion, an 
acquisition of a company smaller than Airco? The later is 
claimed, and I don't suggest this as an alternative, I think 
complaint counsel should bé compelled to identify to us any 
companies they think are proper candidates for toe hold acgui- 
sition so we can focus on those companies. 


MR. THURMAN: I can tell Mr. Topkis right now; it is 
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either through internal expansion in this market or through a 
toe hold acquisition, but our burden does not go to what Mr. 
Topkis is trying to say it does. We are not going to say who 
you could have gotten. We are saying you are potential 
through a toe hold acquisition, and Airco is not a toe hold. 
That is as far as we will go. 

JUDGE BARNES: You are not going to give him names 
of companies? 

MR. THURMAN: Certainly we will. We will give it 
through witness‘ testimony and documents. 


JUDGE BARNES: He know that. 


MR. TOPKIS: We are entitled to know to frame the 


issues of this case. Who does complaint counsel contend we 
might have acquired as a toe hold? 

JUDGE BARNES: That is an itemization of the evidence 

MR. TOPKIS: Can we go to identification of the 
markets? Do they assert in markets, industrial gas or indi- 
vidual gases, and if individual gasegz, which ones? 

JUDGE BARNES: Can you comment, Mr. Thurman? The 
complaint says industry gases. 

MR. THURMAN: May I have a moment? 

I think the proper way to be done is for them to 
move for a more definite statement. If YOur Honor wants me 
to state what the complaint says, I will do so. 


JUDGE BARNES: That would help. 


AYX6 75 


MR. THURMAN: Even though the complaint states 
market or submarket, our position is the industrial gases 
are the relevant product market. We have other relevant 
product markets for others. 

JUDGE BARNES: Is there a full line producer? 

MR. THURMAN: Airco and some others. To prove a 
market, you don't have to prove every relevant submarket. We 
are not. There are no relevant submarkets in this. We don't 
think it is necessary. It is to their advantage. 

JUDGE BARNES: Are you proving the industrial gases 
market? 

MR. THURMAN: That is our position. 

MR. TOPKIS: I welcome that statement. 

JUDGE BARNES: Do we have other problems? 

MR. THURMAN: I have two. I believe we have these 
answers back from respondent, and one admits and the other 
denies. Airco admits something. Is that an admission by both 
parties? 

JUDGE BARNES: I don't think so. This is not a 
conspiracy charge. 

MR. THURMAN: Airco is in a position to know what 
they do. If they admit, certainly BOC was in a position to 
make a check and see whether it is right or not. 

MR. TOPKINS: I am certainly willing to take a hard 


look that we have denied if Airco admitted. If that is the 
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case, I will check. 

JUDGE BARNES: Both should reexamine your answers 
and file amended answers if you feel it is necessary. 

MR. THURMAN: The purpose of the pretrial was to 
get the respondent's schedule. When will they give us the 
exhibits' list and a schedule as we provided? 

JUDGE BARNES: Can you give him a tentative list? 

MR. TOPKIS: To begin with, that is the first time 
I have heard anything about that. 


JUDGE BARNES: I don't think that was the main 


MR. TOPKIS: That does not phase me at all. I am 


prepared to state our expectations. So far as a witness 
list is concerned, I could give him a tentative witness list 
two weeks from today. So far as documents are concerned, I 
have an idea of a lot of documents that we are going to use 
from our files. But I would like a little more time than 
that to do thet. This is going to be our case. According 
to the schedule, you are going to start on the 22nd, run for 
a week, break for a weak and resume on the sixth. 

JUDGE BARNES: I am not sure. 

MR. TOPKIS: I hate giving lists and then changing 
them drastically. I would be prepared three weeks from today. 
That is the 18th to give our friends a list of the documents 


we proposed. 
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JUDGE BARNES: The witness list is by the llth? 

MR. TOPKIS: Yes. 

JUDGE BARNES: Let me suggest we plan on starting 
May 6th. I will be available on the 22nd, if we can have 
anything concrete we could do. I doubt it. Assuming the 
Commission turns over documents to you, I am not certain. I 
assume the Commission would rule. You would not be prepared 
to go ahead? 

MR. TOPKIS: We will be prepared. If you said tomor- 
row, I would say to Your Honor, we are ready. 

JUDGE BARNES: Maybe you don't need all of these 
documents. 

MR. TOPKIS: That is the burden I am willing to 
accept, but I should not be compelled to do it. 

JUDGE BARNES: I don't think a week or two is going 
to be trat important to your plan. I would shoot for May 
the sixth. 

MR. TOPKIS: I am forbidden to acquiesce in that, 
Your Honor. I would urge there is no great reason why we 
can't get started on April 22. Whatever they do with those 
documents will be done, and we will be ready to procede. I 
am not asking for adjournment in this case. I may go to the 
Commission and say please make them give me those documents 
and now but that is a matter to fight out with the Commission. 


I would delay Your Honor to delay the trial because of a 
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possible happening. I would request that you begin on the 
22nd? 

JUDGE BARNES: I am still going to leave the date 
open. We will see how we make out on the Lith. 

MR. THURMAN: If this a continuous trial sir? 

JUDGE BARNES: If we go on the 22nd, there is a 
week hiatus. 

MR. THURMAN: We would need time to talk to their 
witnesses. If we have no time to talk to their witnesses, that 
is not fair to us. We were planning on putting BOC witnesses 
on the stand. 

MR. They are available. 

MR. There may be another foreign witness 
from England. Are we going to London to put them on the 
stand? 

JUDGE BARNES: I certainly hope so. 

MR. TOPKIS: We will do it there or here. BOC will 
bring people over when and if complaint counsei wishes them. 

JUDGE BARNES: This is the third party. You 
find out if he is available to come here. 

MR. THURMAN: We ca- get in touch with then. 
third parties would be from Canada. 

JUDGE BARNES: Let me suggest seriously that you 
look over the request that BOC has made for Commission docu- 


ments considering their offer of confidential treatment and 
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protective orders. See if you can't produce these documents 
voluntarily notifying the third parties. See if you can't 
agree to produce these. If there is any particular request 
that you feel you cannot honor, maybe we can meet with Mr. 
Topkis. I will be available to meet with you all informally 
and see if we can turn these documents over. I intend to 
recommend that the Commission make some of these documents 
available. If you feel you can. 

MR. THURMAN: We will certainly try to prove what 
might not be relevant, if we get permission. 

JUDGE BARNES: Tell them you are willing to turn 
them over. 

MR. THURMAN: Most of this is relevant to the 
industry but not to this case. Certainly we will not turn 
over irrelevant documents. 

JUDGE BARNES: Tell me in your brief what you will 
turn over. Certainly some of it is relevant. The only prob- 
lem I have is with the Commission rule about the third party 
sources. YX fee] in a case where there is expedited trial 


maybe we should waive that. So, when you prepare your 


memorandum, if there are areas you are willing to turn over, 


say so in your memorandum. Say this because the latter is 
not relevant. Certainly rates of return and sales figures, 
production capacity and those things seem highly relevant. 


You are going to be turning some of those over to hin. 


| 


| 
| 
| 
| 
| 
| 
| 


| 
| 
| 
| 
| 
| 
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Just because you make them available to Mr. Topkis 
does not mean he is going to be offering them into evidence. 
What is relevant for discovery may not be necessary for trial. 
Are there other areas? 

MR. TOPKIS: We have nothing else. 

MR. WADE: We have nothing else. 

THURMAN: May I have a second? 

MR. YOUNGBLOOD: If I may, I would like to know when 
Mr. Topkis can make available to us the man who prepared the 
return on our subpoena. I would like to know what day this 
man will be here. 

JUDGE BARNES: I think he said when. 

MR. TOPKIS: I cannot say tomorrow. It will be 
early next week. It will be Wednesday at the latest. 

JUDGE BARNES: Would the gentleman be available on 
Friday? 

MR. TOPKIS: Peter Lasiter has had reeponsibility 
for assembling the documents. When you asked for documents, 
you turn to a lot of people and try to assemble them. Mr. 
Lasiter will be available all next week. 

JUDGE BARNES: Is he from London? 

MR. TOPKIS: Yes, but he is coming over Monday. 

JUDGE BARNES: How about the next week? 

WR TOPKIS: I think his plans are to be here the 


next week. In any event, we will make the person available 
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to counsel as I say on 48 hours notice. 

MR. YOUNGBLOOD: Possibly we can set a date now. 

JUDGE BARNES: Receive the documents and then get 
in touch with Mr. Topkis. 

MR. TOPKIS: Possibly it can be a subject that a 
person who did detail will be better on than Mr. Lasiter. Let 
us know who you want. 

JUDGE BARNES: He says 48 hours notice. I think 
that is reasonable. Get your documents and call him up and 
say your 48 hours are running. 

MR. YOUNGBLOOD: Okay. 


MR. THURMAN: We have nothing else. 


JUDGE BARNES: All right. ' 


(Whereupon, at 12:55 p.m. the prehearing conference 


in the above-entitled matter recessed.) 
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JUDGE BARNES: This 4 . nonpublic prehearing 
conterence. { believe our last prehearing conference was 


public. This wiil be a public prehearing conference in the 


mitter of Bricish Oxygen Company, Limited, Docket No. 8955. 


Tt is being held pursuant to my order scheduling 
& P y 


oreheariag conference issued on March 28, 1974. 
Resvondent, BOC, had made a request for certain 
she Commission's files. At their last prehearing 
indicated that I was going to make some of those 
jocuments avellabile to respondents. 
this position here this morning. I 
* . * ~ « « 
3i@ an oxier tomorrow, a written order, requiring 


os 


nvoductio: of a substantial number of those documents, not 


the detuments, but certainly, a substantial portion of 
“ne last prehearing conference, I advised complaint 
in touch with the third parties who had furnishes 
ion the documents, and give them whatever notice 
promised them during the investigation. 
assume that that has been done because I have re- 
substantial number of motions ov letters from third 
rezard to their do. uments. 
incention to make these written submissions 


record. I will incorporate them in the 
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record when I igsue my order. In the event that the Commission 
chooses to review my culing, they will have this material 
available to them. 


a 


Also, the third parties were advised that they would 


today and make a brief oral presentation if they so 


desirad. 
Tt is my understanding that a group of the companie 
represented here today and if there is no objection, I pro- 
to permit them to make a brief oral presentation to supple- 
meat their written submission. Is that satisfactory with 
averyone? 
MR. THURMAN: Yes, Your Honor. In lieu of your 
at chis time, we said we would. The Commission, we 
We don't think they are anywhere close to being 


cligible to icok at this material. We don't even think it is 


! a closed question at all. 


i ask, at this time, if Your Honor is going to certif 
3, or we can ask for permission to make an interlocutory 
appeal. 
JUD3E BARNES: You don't have to ask permission for 
a question like this so I will not certify it. 


The Commission can review this for their own accord 


'HUEMAN: Do you wish to sign their subpoena, 


ie issue an order. 


Some argumencs | 


Who would 


My name is Al i Sierck, member of 
Harkrader and Ros fF Washington, D. C., 
Union Carbide in th proceeding. 

like to make one point, and that is that 

requiring the production of document 
Commission of the nature 

rbide, that there be some sort of stay, 
date of the order as to the time when the 
turned over so that Union Carbide, if it 
ppeai such a 

issue an order that the documents 

that would moot any pos 


Cavbide taking whatever steps that they wish 


connection, Union Carbide has written you a 


1974, which, very. briefly, requested that 


‘iven five days to appeal any disclosure 


the effective date of the actual disclosure be 
‘ommission rules on your order, plus a ten-day 


side. In addition, Union Carbide would hav 


1 998 


J thought we couid work out something a little bit 


m2 reasonable. IF was going to suggest that the attorneys for 


Srictish Oxyge: ana ATKCO be allowed to review the documents at 


i the offices o} the Federal Trade Commission. 
i} 
5 H Upoi. review of the documents, if they feel that any of 
fe 
a 
G || chose documen:s: are relevant to their proceeding, they should 
Hi 
} 
7 |j select those cvcuments and then come back to Your Honor with a 
i 
ik 
8 ii srecifie moticn for the production of eopies of those documents. 
i 
| iu igi 
S | Tae: we, 48 outsiders, can make specific objections 
HI 
it 
10 |i nstcad of ac demie arguments as to the reasonableness or rele- 
{ 
\ 
if i vence of the Vocuments. ' 
ts 
vs |! Iheve no idea wnat the issues are in this case. [I 
12 |i heve no idea what they mey consider relevant from our files. 
F 
It : pie 
14 jj) 4 co Know what I consider sensitive. It may be that documents 
it 
ces Ui a a ! * ee 
15 jj ebich they think are relevant, I don't consider sensitive. If 
it 
ig ji that is so, we ave certainly wasting everyone's time arguing 


{ would like to propose that as an alternative. Just 


briefly, too, I would like to mention British Oxygen's main 


point in theixs brief because because I think they are somewhat 


4 


,; absurd to fee’ thet they can get this information from anyone 
else and pretcnd to. be as unsophisticated as this about the 


0 ie merket. 


I think they are ignoring the fact that officials of 


; those compen’..s visited our facilities on more than five or 


A997 


lays to prepare papers to submit to the Commission 
chooses. 
Simply for Your Honor to refresh your recollection, 
| Union Carbide does have a letter from the Commission dated 


January 9, 19/74, that, in short, made an undertaking of the 


i entire submission to Union Carbide. 


,here be no disclosure of Union Carbide documents 
with that ten-day notice, while the ten-day-appeal period stands}, 
we request that some comparable form of protection be put in 

| your disclosure order. 
JUDCE BARNES: I believe that you, or someone else, 


rive me a copy of that Commission letter. 


JUDGE BARNES: I have it. 
MR. SYERCK: That concludes my statement. 
JUDGE BARNES: Thank you. 
MR. LYNCH: I am John P. Lynch of Kirkland and Ellis. 
' f appear here today on behalf of Chemetron Corporation. I want 
co say at the outset that I ama little bit dismayed by your 
announcement chis morning because I understood from the Federa 
i Trade Commission attorneys that this was to be a proceeding to 
“epuine whecher or not those documents would he ae over, 
simply to determine what type of protective order would be 


tT, “rankly, would not have come down if I had known 
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six occasions in the past year to discuss aspects of the U. S. 


| market in talking about joint ventures with our particular 


; company. 


So how they can contend that point to Your Honor, 


| and pretend that they are unsophisticated about the U. S. 


beyond me. 
On top of that, the attorneys for British Oxygen and 
i 


at the corporate offices in Chicago today and tomorro 


' diseussing th: facts of their case and the expected testimony of 


certain of cor executives in this case with those executives. 


Now, if they think they need information from our 


lient, today and tomorrow is the day to get it, not through th 


| guise of trying to get our business records that we turned over 


to FTC with an understanding that we would not be disclosed. 


tegorize their requests, and their requests are so 


> type of business information that courts have 


Nt ailways declarad confidential and should not be disclosed 


/execept under che best protective order one can imagine. 


Re TLE ALS. OER 


They want to get, for example, information from our 

customer list... This is in there, Item 16, and Documents 

Request 11. “‘hey want to know profit information which is 

jiem 24 and Ix cuments Request 15. 

They want all of our market analyses documents, six 
They want to know all of our marketing practices 


They want the census reports that we turned over 
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for the conve::ience of Congressmen, and they want to know our 
i production capacity. 
Now, I could go on ad infinitum as to why they are 
censored. I understand that AIR Products has some people 


here who can better describe that iatter point. 


i would like to see, frankly, if we have quid pro quo 


here. We havo been burned in the last couple of years by some 


lerger manufacturers in the production of industrial gas because 
chemetron doe: provide good manufacturing capability because we 
i 
producing ability. | 
We asked them to build our plant for us and when the 
word went for‘h that Chemetron was thinking about building a 
plan: up in «he northwest, we got beat to the punch by them. 


yweport that while we are competitors, there is nothing wrong 


= tnink you will get a better idea of the sensitivit 
/of the documents if you would hear from the people and their 
products. 
MR. SAYLER: Your Honor, I am Robert Sayler, member 
Covington and Kurling, representing Air Products in this 
proceeding. 
i would jus: like to address a couple of points. The 


is the »-streordinary sensitivity of many of the documents 
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that are now in the possession of the Federal Trade Commission; 
at least, insofar as they relate to products. The documents 

| waich they have are literally establishing a select list of the 
most sensitive documents that the company has. 

There are in their files, the company's future plans 
going five years forward which reveal all of the company's majo 
| strategies. 

There is detailed cost, financial data, pricing data; 
| not only general business data, but with respect to specific 
accounts, there are customer lists; there are contracts. 

All of these documents, Your Honor, have been main- 
t tained in the utmost confidence by the company for a consider-- 
1 able period and have never been revealed to outsiders. 

They are maintained in some confidence even within 

| the company; that is, only specified individuals within the 

' company are parmitted access to these documents. We simpiy 
feel that any order from Your Honor must reflect the fact that 
! there are, at least, some documents which are sensitive and 

| ought not to 5e produced. 

We woula’ hope that your order would delete from the 
subpoena at j-ast certain categories. - 


JUDGE BARNES : Can you identify those categories for 


MR. SAYLER: I would do that, and I would ask you 


' + entertain « few remarks from the company business people who 
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familiarity with these documents. 
me that the most sensitive documents 
are these catego- 
ating plans and strategies; names of 
-omers or opposite parties in contract negotia- 
ific cost data -- especially current, or relatively 
ost data; selling prices to individual accounts as 
from general sales lists; termination dates and loca- 
tions of those with whom my client has contractual relationship} 
rezurns and finally, any documents that the company 
collected as a resuit of confidentiality commitments 
to yet fourth parties; that they would review the fourth 
‘y's documents anc have those documents but only if they 
would never be reveaied to anyone else. 

Your Honor, as I mentioned, I do have with me today 
tir. Daniel L. McGinnis who is Controller of the Industrial Gas 
Division of Air Products. 

I wonder if he night just give a couple of minutes of 
é particular situation of the kinds of documents that fall 

jthin each of those four or five categories I just listed. 

JUDGE BARNES: Very well. 

‘R. MCGINNIS: Your Honor, I am Naniel McGinnis. TI 

Controlle. of the Industrial Gas Division of Air Products 


.4 Chemicals. I participated in the assembly of some of the 


oornentation that we turned over to the Federal Trade Comnbis- 
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I would like to take the area that “4r. Sayler has 
wentioned and specifically refer to some documents that we 
turned over. if 

in the first area, the area of future plans, we 
tucned over to the Federal Trade Commission our five years' 

ategics pl] These plans included our investment deci- 
Sions I would like to say new investment decisions; our 
pricing strategies, new product development research, our 
distributor and dealer plans, and a good deal of competitors’ 


strategy and information. 


In the area of detailed financial data, we turned 


financial information distributed only to 
selected management members of our company. 
We turned over return on investment and return on 
les analysis; profitability analyses by product and by area 
of the country, the area of cost information. 
We have given to the Federal Trade Commission plant 
investment and product cost information by products and by 


area; distribution cost information which, in our business, is 


| 
| 
| 
| 
| 


S « s r 
enn SEE POT nn cananmatinenanasttn epee ineaiaeet 


importa:.t, and the cost of serving individual customers. 
area of pricing, they have our general price lists hy 
product and by area of the country and by customer. 


In the area of customer information, they have 
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-nawes, customer contracts of all our major customers, 
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MR. THURMAN: Your Honor, on the basis of the protect}- 
ive oide», thee is one more document that we have listed on 
our exhibit List that we have not turned over to Mr. Topkis. 
Wea necd a protective order for this particular document. 
Complaint counsel intends to introduce this document through 
Me. Dempster as it was received from Mr. Dempster, who will 
be appearing c: Wednesday. So, if we could get a protective 
ovdcr “o cover this ae particular document which had their 
plans to enter the J. S. market. 

JUDG: BARNES: What is the nature of the information 

documen i ? 

MR. 1 1URMAN: The nature of the document is Liquid 
Air of Canada's) plan prior to entering the U. S. industrial 
gas use market. to their form of entry, how they planned to 
entcr, what companies were available for acquisitions, as 
uch. 

JUDGE BARNES: When are you going to turn this over 
to Kesvondent? 

MR. ~iURM4N: As soon as we get a protective order. 

Also, Your Honor, I might add on this, maybe it is 
a little prema viure in saying as soon as we get a protective 
orJjer -- some portions of this document are in French. We 
believe that we would have to interpret that and get a certi- 
fication as to the inteppretation of the French. 


JUDGE BARNES: When are you going to do this? 


protective o:dez which is basically tracted, a protective 

the one which has just heen negotiated in the 
pending Xerox case, jointly proposed by complaint counsel in 
that case anci counsel for respondent. 

It pasically says that there will be no production of 

documents except to designated individuals specifically 
: outside trial counsel and designated outside 

exoerts, thas none of the documents, summaries or extracts he 
communicated to anyone other than those designated individuals, 
that in the avent any of the documents are to be produced for 
trial, we woild be given any cof that and the opportunity tc 


seck en cameza treatment or other forms of protection. 


the completion of the case. I would like to submit, as well, 


tc Your Honor --- 


| 
| 
a 
It also provides for refurnishing ie documents at 


JUDGE BARNES: Do you have a copy of that with you? 
MR. SAYLER: I sure do, and I have supplied complaint 
counsel and counsel for respondents as well as counsel for all 
third parties here today. 

Mi. RHODES: Your Honor, my name is James M. Rhodes 
ct the Coudexs Brothers' law firm representing Liquid Air, Inc. 
i just have a couple of comments that I would like to make. 

Licuid Air sought to cooperate with the Commission 


staff in its general investigation and as did the other 


companies who have been heard, produced voluminous data and 


of which, we consider to be extremely 


iS somewhat 
mad to Your Honor concerning what is sensitive 
exactly what might be at issue here but nevar- 
cO illustrate some of those documents. 
ormation categories which are considered by 
ly sensitive which we do not believe 
relevance to the type of inquiry that is at issue here 
But morcover, we believe it is sensitive. It musi 
of internal protective treatment. might 
type of procedure that was outlined by Mr. Lynch 
particularly attractive since it would ser 
might really be at 
that were presented by Liquid Air 
tial market projection studies, 
cudies, Lonal five-year plans -- that is! 
3; analyses of market versus production 
divisional target account programs. 
it is clear that from a description of that 
about which we are talkinc, they are the nost 


nacketing plans which we would rot like to 


oc cour competitors bacavuse, of course, then 


cold ba our larger competitor, to be able 


new competition into various markets 


41007 
in which we ¢o not presently have the type of competitive 
effect we would like to have. 

We also produced such data as actuai production, or 
capacity figures and cost figures which, to a large extent, 
govern marketing strategies, marketing plans. 

JUDGE BARNES: Are those production capacity figures 
public knowledge in any fashion? 

ME. RHODES: We believe that they are, in the 

egate, by the industry. Some of the same data is reported 


form of confidential reports to various governmental 


| 
| 


agencies which, I believe, is the subject of Specification 1 in 
the vwroposed subpoena which would call for that in Paragraph 
32 and 33 of the letter which went out to ali third parties. 

i believe such reports would be called for »y 
copies of the central courts. It is our understanding that 
verious Government agencies do compile certain of that informa- 
tion, in the aggregate, in a form which does not disclose the 
individual ccmpany reporting. 

One. of the proposals we made in our paper filed with 
Your Honor wis that some protection might involve a submission 


threcugh the cisinterested third parties of such data if it is 


the use thercafter. 


| 
relevant to ‘he inquiry, the compilation in the aggregate, and 
Such otier information that we produced are company 


of retirn and various contracts we had with other parties 


, 100% 


sluding exchange of agreements which are particulurly sensi- 
°e@ and which permit a company as small as ours to have a aia 


the national market than they would other; 


cvent, and in conclusion with respect to ail 


categories of documents that I mentioned and informa- 


the ‘aost sensitive type of information that should require 


L 
i 
t 
iy 
| 
i 
| 
tion, we believe that not only is there no doubt that they are | 


confidential treatinment here and very limited disclosure, if at 
me With respect to relevancy} 
I might finally sg iuqgest that we, of course, would 
ke to have suffacient time to consider possible appeais from 
y order that we thought did not fully take into account our 
for confidentiality, but I think that the type o£ pro- 
made by Mr. Lynch provides sort of a two-step, if you 
appreac.: by which we can maybe bring down the documents 
format: 0 a point that perhaps there would be no 
occblems, there would be no unusual issues, or that they would 
be of much smellex magnitude than exists here today. Thank you 
MR, WITT: £ am Willis Witt, counsel for Big Three 
(nc. %We previously had submitted a request to the 
‘ar protective relief in this matter which cutlines 
categories of information chat we feel are 
y sensitive, and which we feel would be extremely 


> Bic Three if the Commission disclosed that infor; 
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mation to cur competitors. 

I join in what has been said by counsel for Chemetron 
and Rir Products and Liquid Air. We request that none of those 
documents be made available and if the court should rule other- 
wise, that we be given protection, as set forth in our request 
to the Commission, for that specific information elicited 
before it is turned over to respondents in the matter. 

JUDGE BARNES: Thank you, Mr. Witt. Does any other 
party wish to be heard? 

MR. DUDLEY: My name is Robert Dudley, general 
counsel for Liquid Carbonic Corporation. 

When we submitted the information voluntarily to FTC, 
was our understanding that the information was going to be 
heie in confidence. We feel terribly shaken that tnis informe- 

tior may now get into the hands of our competitor. 
We aren't even certain as to whether any or ali of 
- competitors voluntarily provided information to the FIC. 
feel that it would be a terrible injustice if it turns out 

1 that Liguid Carbonic, who voluntarily submitted this 
material, would have that exposed to our competitors whereas, 
tno:e wae ‘or'’t voluntarily submit this material, would not. 
lv other words, it would be in a better position. 


I can't know whether this is true or not, but it is 


a soncern. tke are aware as to what the issues are in this case 


rr would sues. on first blush, that the only real issue would 
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the size of the market, of the universe and if this be the 
think it would leave any problem with indicating 


ces are of whatever universe it is, what the 


understand it is industrial gas. However, if it is 
industrial gas, maybe this information would aise 
pubiic record to the Census Bureau reports which 

‘on has had to file, and which we also made avail- 


“TC in our efforts to cooperate with them. 


wich to be heard? 
TOPKIS: possibly clear something, Your 
2aliy think t is rarely done, but sometimes, it 
We are close to total agreement. 
fust to take off matters, one: it has been our 


ilongj that we would regard any documents that we 


BARNES: Thank you, Mr. Dudley. Does anyone 
| 
| 


suught by this sabpoena as covered by an appropriate protective 
crder. 

I can advise the court that Mr. Sayler and Mr. Sierck 
have shown us, as they said, a form of protective order. With 
the most modest modification which we have discussed with them, 
that protective order is satisfactory to us. I think the 
moartications are satisfactory to them. 

It is 4 matter of form only, not substance, so we 


Ma agréed tc a protective order. 
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JUDGE BARNES: I do not have a copy of the modifica- 


Mk, TOPKIS: No, ¥ don't. We haven't even written 
them. We want to be able to show the material to our desig- 
nated experts and I can, right now, state who the designated 
experts are. They are a Boston consulting group, Stanford 
Research and Robert R. Nathan. And so with the protective 
order, we have no problem. 

Now, so far as Mr. Lynch's suggestion that what we 
oucht to do is look at everything in the Commission's office, 
well, I really think that if we can look at them in the Commis- 


sion's office, we ought to be permitted te take them back to 


our office 2nd look at them subject to the same restraints. 


i work better, and my tail feels better in my own 
ffico than in the Commission's locale. I don't think that 
makes any difference. If I am covered by a protective order, 
I a: covered in my office as well as here. 

He says that we ought, then, to scaee hak documents 
we propose to use. I am in complete accord. I proposé to 
advise Your Honor and complaint counsel, and Iq¢ ld be 
jelighted to advise these various gentlemen which, if any, of 
cae documents that they have submitted to the Commission and 
ace turned over to us, we propose to use in this case. 

Hie will give them advance notice and if they want, 


hhen, to reqesst any en camera treatment or anything else, they 


free to do so. 

I think it would be a terrible waste of time to do 
that in advance of trial. It is entirely possible that we, 
you know, we will change our ming and decide not to offer 
material, equally. I may say: I wouldn't think that we could 
be bound as to documents that we might use to cross-examine 
if. for example, some company executive gets on the stand and 
testifies, to our surprise, out of keeping with the document 


trat has been furnished te ye 


** nea S 


We il, I would think we ought, then, to be free to 
cross-examine him with it, but there could he protection there. 
sculd, peihaps, give 24 hours' notice, or something like 

counsel, if we were talking about documents of 
crder of secrecy, would probably be sitting there 
Honoei's courtroom, and they would advise and consvit 
tex right then and there. 


so f don't really think we have got any problem here. 


scsesemnatneneniepiemmemadianenieedsteentionaemete dieceemee ee enn 


cnlv problem that I perceive is how fast we ought to move. 


ite Sd one of my colleagues, I think it was Mr. Sierck, ask | 


ay you sta) the effect of your order until ten days after the 
*.9n decides this matter. 
vwe-.., I don‘t know why that should be. Mr. Sterck 
"2° propose, or anybody may propose, then, to go to hearing, 
ocf to the circuit. court and to the Supreme Court. So I think 


vught <£. be compelled to move the next day, and nobody 
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should be stayed by Your Honor; rather, they should follow the | 
appropriate procedure, what is regularly done. If you want to | 
stay, it is to request the court, that you are requesting to | 
act on the issue. That is the usual practice. 

Then we could go before the court and say, to 

{iculous, or whatever. 

{i think that, in short, we agree that we are dealing 
with sensitive documents. There is no doubt about that. 
We would want protection if they were our documants. We have 


| 
| : | 
sought protection of documents that we have turned over, and | 
Your Honor has accorded that protection to us. My friends are | 

| 


entitled to the game protection, and we are prepared to give it 


syow vocabulary from friends, it is outrageous; it is 


a 


« 
peroneal near etre 


Thank you very muci.- | 

‘4R. THURMAN: Yonr Honor, just to agree with Mr. | 

i have alse seen how they weighed the proposed protec- 

-ive order 3.4 confidentiality. I have absolutely no idea of | 

now he thinks I am agreeing with that record. | 
here is a clause that we would permit outside 


consultants to look at the documents but then later On, it 


says that they can be obtained at Mr. Topkis' office or my 


office, and would suggest that some of them might wind up with 
outside consultants'who would have signed an affidavit of com- 
fidentiality but basically, I have no disagreement with that. 


Wde secounize the sensitivity of these documents, that | 
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taat their clients compete in this market, and we understand 
concern We are perfectly willing to abide by that con- 
and to give them whatever confidential treatment we can 
-Jusistent with the proper process and other than that, I don't 
frankly, see any disagreement. 


I reiterate concern for the time schedule, but I am 


is quite well aware of that. 


| 
sure tiat Your Heonor_has been through that several times, and | 
j 
i 
i] 


Mx. Topkis is very generous in his offer to give eae 
support for his fishing expedition. We are going to fight this| 
» the limit, to forbid them to come to our files. It will be 

said that is not a part of this case. 
I think I have stated this before, and I hope to make 
clear that this industrywide investigation has nothing to do 
-h this case whatsoever. So they want to go ahead and look 
a¢ things throughout this industrywide investigation to get 


nowledge that cam be claimed for this case, but I submit that 


has nothing to do with this, that there is relevancy to his 


“€ they think it is all important what Airco's 
eclty is, if they want any information, they don't have to 
this industrywide capacity. There is nothing in there. 
Vhey should not be allowed to come here and fish, and 
hey think this is relevant. I have to state right 


are looking for, just because the case is to 
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be expedited, should not circumvent the rules. It is very 


—— 


clear they have to go to third parties and ask for what they 


> 
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They have rights, too. 


Due process wouid be violated. They should not be 


allowed to come and climb over our back. We are talking about 


a protective order for material that is not even relevant to 


acre: erates separateness naatanateale 


case jus: so they can look. They don't even know then- 
selves what they are looking for, so they should not have a 
free access to the Commission's files in an investigation that 
has nothing to do with a Section 7 case. 
So therefore, I submit that they should not be 


allowed any type of protective order for something they don't 


even know what they are looking. They should not he allowed 


to come in and fish. 


Now, they have had plenty of time to go to third 


-ies and scek what they have been fighting to get from us 


ilond and certainly, Mr. Topkis talks about wanting to 


! 
' 
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H 
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tj 
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} 
| 
aupedite this case on the one hand and stalls it. on the other 


land by not going to these third parties but trving to fish in 


our files. 


“aplement it. We have to intreduce sales figures of individ- 


| 
| 
We have prepared a protective order, and we intend “a 


ial companies in this proceeding, whether we do it by some kind 


? recucst or admission of fact, or whether we do it by having 


ing in their books and records and testify on 
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| 
fiiing this today. I don't know if Your Honor! 
copy of this or not. 
BARNLS: Yes, I do. 
MR. THURMAN: It wili specify items of sales figures 
going -o have. Mr. Topkis should have to do this same 
fy wat he wants, and what he is getting from 
We have no objection. I have no objections to 
the record if the third party doesn't. 
it is there. I think that it should come 
s, not something we got in an entirely different. 


on. anc that investigation is certainly not an 


2 Freedom of Information Act. He certainly 


ave no objection, of course, if he got it from 
and got a protective order and asked for en 
treatment when they come to trial. 
Cer:ainly, I plead with you that you don't issue an 
orde> to let chem come in and fish in the file for something 


that has nothing to do with this case. 


JUDGE BARNES: I will consider all of these arguments 


I think I have heerd enough arguments on this. Mr. Sayler, do 
you have someching? 
MR. SAYLER: I just don't think we can agree with 


Topkis: ‘Yes, we are in agreement." We could not be 
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further apart. We do not think ¢very document should be turned) 


over. We are clear that certain categories of documents I 


gave you ought Lot be turned over. 


The protective order we have put into the record only 


. 
————— el 


because of Your Honor's introductory statement that much of the 


docurents would be ordered to be introduced as backup and only 


; 


j 
| 
as an alternative do we submit the protective order as bare | 
m.uimum protection that we think we are entitled to on any | 
docw.ents that are produced out of this subpoena. | 
JUDSE BARNES: Thank you. I wiil consider all of the} 
a-qurents and the papers that I have before me. I intend to 


' 

have a ruling out by Friday. | 
| 

LYNCH: I might bring out one other point as 


1ere, and counsel for both sides ace here, | 
vhurman just mentioned this point about sales, | 
ficures from each company. I don't know whether! 
is aware but already, two executives of our 
»cation have been subpoenaed to come to Washington and 


estity in this matter. 


They have already been visited once by the Federal 


might have co bring yot a third witness to Washington to 
estity about sales figures and in talking with lawyers for 


ALRCO and wit) the Federal Trade Commission, it seems to me 


| 
i 
| 
| 
| 
“vada Commission. I am somewhat concerned with the prospect. | 


ok that far apart. They are simply running past 


were missing at time of filming. 


~+ _. 
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Waen Obtained, a corrected fiche will be férwarded to you. 
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order some sort of time period, whether it is ten days, or 


something other than that which the parties, in effect, might 


appeal? 

JUDGE BARNES: I do contemplate a time period, yes. 

All right; thank you very much. I think it is time 

move on to another subject matter. 

Mz. Thurman, what seems to be the problem with regard 

the BOC return on the subnoena? 

MR. THURMAN: Mr. ‘topkis gave us a document this 
morning in response to our request that BOC be required to 
comply with the subpoena. I haven't read it yet. 

He also turned over some documents pertaining to OEM 
and Oxyben Equipment Health Industries, but we still believe it 
is insufficient. 

i did glance through this submission by Mr. Topkis. 

there is s mething in the five-year plan that exists, that 


ic velevant. One thing is the five-year plan which we haven't 


cot, I believe I did notice, if they find there is something 


acess act te ies eames 


relevant, tha: they will give it to us. The time is drawing 


noer. We don’t know when he will give it to us. 


The-e is testimony in the investigaticnal hearings 


that the docwaents exist, so I don't think there should be any 


question about whether it exists or not. So all we want now is 


“hat plan. 


| 
| 
| 
{ 
| 
| 
| 
| 


we want sales by product, individual product of | 
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Fraser, Sweatman and Harris Lake, which we have not 
of this day. This is important in our two markets 
proved: in these markets. 
is insufficient, and Mr. Topkis keeps pushing for 
il date here but until we get all the discovery material 
fa need to round out, certainly, we can't. I don't think/| 


exceed to go to trial here without complete infor- | 


| 
ativan from cespondents. | 
don't think that they have made an effort to expe- 
iL even though at one point, they were concerned 
move forward. Instead of returning the full subpoena 
herean on the return date, they said, "We will give it to you 
ir, a few days.” 
I don't know how long “a few days” is, but we still 
haven't got a complete return. As the time draws nearer to 
the trial date and we haven't got this, there is no way that we| 
could go to *cial with incomplete information from respondents. | 
Other things should be worked out such as sales, et | 
cutera. It will delay the trial, or extend the trial if we ban 
to call in aj: the people from small companies just to estab- 
lish their gales. 


Mr. Topkis has delayed this. We haven't had suffi- 


documer :ation. We know what the sales are, hut we don't 


suificic.t documentation in order to present it to Mr. 


o co get a stipulation or request the submission of fact. 


- t « 
ems ens arr cit: mnt 
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We nave subpoenas out. The return day is on the 25th 
is on medical markets which we hope to submit either as a 
for submicsion of fact as the sales data in these 
es after the return date, or try to get a stipulation. 
JUDSE BARNES: Complaint counsel does nave a large 
nushber of subs0enas outstanding, now returnable on the 25th of 
April, I beli=ve. 


MR. THURMAN: There is one other thing, Your Honor. 


‘aguested a stipulation on admissibility or authenticity of | 


| 
| 
| 


exhibits. 
MR. TOPKIS: I am sorry. I didn't hear that. 
MR. THURMAN: We requested a stipulation on admnissi- 
cy or authenticity of the proposed exhibits. This was 
igsued on March 22nd. As of this date, I have neard nothing. 
JULGE BARNES: Don't the rules cover that? They will; 
admitted. : 
MR. THURMAN: Not on a stipulation request, or 
admission of fact, which I don't think we could do, or maybe 
we could on the avhibits, but this is just a routine stipula-: 


there again, this is stalling this preparation for 


mhov have listed a witness without naming the wit- 
so we couldn't know who to talk to, and wé don't know 
going to be. 
ave to have time to prepare for this trial which 


| 
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Mav 6th as Youx Honor steted if 


pondent's counsel, get all 


scoters ipmseatlaenesanesslanteeaasiptniin 


A little slow ir getting 


Subpoenas on medical equipment, on the 


CO you have your sales data on 


We know what the sales data is. We 
ana asked the companies to give us a copy of 
manufacturers current industrial reports 
veutable by opposing counsel. 


talked to Mr. Topkis about this. It is 


iy accep lc im order to obtain a stipulation as to the 


of various companies. 
These are net subpoenable as either from the company 
“om the Ccoverrment so therefore, we made a request for all 
tho companies which we believe are in this market to supply 
CO Us. 
basis for ovr motion for the protective 


If the company does not give us this, 


we nave is to issue a subpoena duces tecun! 


ge eee net 
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when they tescify and bring the books and records to the corrt- 
room, and give Mr. Topkis a chance to examine the records. 

JUDGE BARNES: There are 61 witnesses. Do you intend 
to call all of those witnesses? 

MR. THURMAN: That depends on what type of stipula- 
tion or admission request is to be determined, whether to get 
a stipulation, or what type of answer we get from a request, 
ox an admission of fact as to sales figures, whether we talk tol 
a good number of these witnesses for sales figures only and 
no other substantive testimony. i 

JUDGE BARNES: How are you going to get a stipulation 
winless you ge= from Mr. Topkis some figure from which he can 
stipulate? 

MR. THURMAN: I agrea. I can't ask Mr. Topkis until 
I ge: these figures, and we know what plant was usually con-~ 
sieved, what the figures were but certainly, we would want to 
see something to back that up, not just get my word for it. 
That is what ve are trying to get now. 

SUOTE BARNES: From whom are you trying to get it? 

MR. THURMAN: On industrial gasses. We have asked 
them to send 323 a copy of the Bureau of Census reports which 
report induseial gas through their monthly reports to the 
Bureau of Cenvus wnich is not subpoenable so all we do: we 
agk them, or vequeszc that. If they don't comply, they would 


(2 brino their books and records to trial on the medical 
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the subject of the subpoenas that were 
issued which were ceturned December 25th. Certainly, as soon 
et a return date on this, we will use this material, and 
Topkis see it under this protective order, if Your 
Honor issues this protective order, and try to arrange for 
stipulation. 

But we have to act as fast as we possibly can on 
this. Yhere has peen Mr. Topkis' suggestion that, on his 
noving, this trial be commenced. He wanted April Ist. By 
April 22nd, we should be completely ready for trial even on an 
expedited basis. 

We are doing everything we can to expedite in this 


fashion and certainly be prepared, in an orderly fashion, to 


Topkis says, on the one hand, that he is ready 
ior trial, ready tomorrow. On the other hand, he says he is 
goi.ny to need certain documents. I don’t see how he could be 
ready if they need these documents. 

We certainly need these documents. That is what we 
been talking about all along. If he wants to knock off 
discovery, fine. I think, then, we should proceed, on 
notice, t rial here, set a trial date but otherwise, 
we axc: going te be able to go to trial, or 


Topkis could go to trial. 
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I don't see how we could be: able to go to trial 
until ‘he documents are turned over on both sides and from 
third parties. 

JUDGE BARNES: Complaint-counsel has a group of 
subpoenas. I will set another préhearing conference for 
April 25th. 

Mr. Topkis, I suggest that you complete your return 
to the subpoena before April 25th and if there are any out- 
standing conflicts, that you have a witness here whom complaint 
counsel can question as to what kind of search was made, and 
“hy certain figures weren't produced. 

MR. TOPKIS: Your Honor, I will be delighted to do 
that, Of course, but may I just respond very briefly to some 


of Mr. Thurman's comments. 


First, Mr. Thurman spoke of a request for admission 


cf facts as tc sales figures that he has asked of us. [I 

haven't gotten it. If it has been given to anybody, it hasn't 

beer given to me. I will consider it when we get it, of course. 
So tar as a request for the aciission of facts is 

concerned, we rave responded to that. That is taken care of. 

He carped a little bit about my witness list, identifying 


companies, uo: individuals. There is one company I identified: 


| Stanford Reseerch Institute, our expert. 


The season for identifying the particular witness is 


1@o vt taink tanks like Stanford Research, you take 
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the one they give you, pretty much, and we don't know who it is 
gOing to be as yet. 
But in any event, it is not going to talk with Mr. 
‘Thurman, I am reasonably confident, in advance of the trial. 


I don't know of any experts who would do that. She had not 


> Said that I hadn't responded to his request 
for stipulation as to documents that they propose to offer. 
prepared to make that response right now. We will 
tinulate as to any documents obtained from AIRCO'S files, or 
BOC, that those documents are authentic; that in each 
>, &@ document which appears to have been sent hy somebody, 
sent by that person; that in each case, a document which 


ars to re been sent te somebody, was received by that 


on or about the date appearing on the document. 


vLil not stipulate that any document is admissible. | 


on that should abide by the trial and on 
the issue which it is offered. I have no idea what Mr. 
Thurman if going to offer some of his documents on and so far 
es documents coniny from third parties are concerned, I am not 
to stipulate that they are authentic. I haven't even 
seen them, to begin with, but I am not going to stipulate 
blindly. 
Finally, I would serve a caveat in language as 


Namely, that I think I have done everythin« 


? 
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that can reasonably be asked, accomodating counsel by way of 

| making discovery, by way of stipulating, et cetera. 

{ haven't seen vrogress in that direction from the 


| other side, and I want reciprocity. I am stipulating, but I 


; | am going to ask Your Honor to be relieved of any stipulations 


| t have now offered unless I get reciprocity. I think I would 

) be entitied to such relief. 

Now, Mr. Thurman spoke about two items to which we 
I haven't xesponded yet on his subpoena. One was the five-year 

| pian. We haven't been able to find it. It is true that the 

| Chairman, Mx. Leslie Smith, testified that he had seen one. 

ij Lf he did, God bless him, we haven't been able to find it as 

i yet. We are continuing to look and as soon as we do find it, 

it exists, it will be turned over. 

Now, se far as the product breakdown is concerned, 
| Sales by ouc cvo subsidiaries, Fraser, Sweatman and Harris Lake,; 
i that was aeverc asked for. That is why we didn't produce it 
j, and now that it has been asked for, we are compiling it. We 
| are going to produce it the minute it is ready. I should 
i cercainly expect within the next week or two but as soon ag it 


| is ready, it will be presented to you. 


‘ 
‘ 
' 
{ 
; 
| 


I only hope we get from the other side that kind of 


| sooneration. The score is now thousands of documents to zero. 


CHURMAY: I don't know what Mr. Topkis is talking 
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Wanc to ve the privilege of talking to his expert. 
to the expert 
e5 ponde 
kno practiced down 
in every indiv ; the Judge's order 
avallable. 
not trying tiis case as nonpublic 
tainly want to know what this man talks about 
the stand. 
2s their answer to the request for 
acts is concerned, I wasn't: going to make an 


yoing to do is make another quest for the 


Mr. Topkis is playing a little game. I 
rgest, ox leading company meant. 

and I think it is ve very clear to 

y ciapany that we have to go back out 

the admission of facts. 

RNES: Make your requests a little more 


in what, product sales; cubic feet? 


4AN: Maybe we are a little more delinquent, 


iding company. It certainly knows that we are 


yj about 
JUDCE BERNEC: Ask him about shipments. 


MR, AN: <As far as reciprocity is concerned, 
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I don't know whet . Topkis is talking about there, either. 


JUDGE BARNES: We have to make sgome progress. We 


ulated. I hove we don't have to parade 60-some witnesses in 


here just to get sales figures. 


have to get sales figures in. I hope that they can be stip- | 
| 
| 


It seems to me that it would be a waste of everybody's 


time What pctogress can be made by sales figures on stipula- | 
tions when you don't even have them? ! 

MR. THURMAN: I don't think there is any point in | 
discussing the subpoena for each product we asked for. It is | 
there in black and white. | 

JUDCE BARNES: We will have a prehearing conference 
on the ¢5th of April. I will issue an order setting the time ! 
and the room. I hope that the BOC subpoena return has heen | 
completed. I not, we will take it up at that hearing also. | 

The.re may be returns on complaint counsel's subpoenas | 
I don't know |.ow niany will return the documents without appear- 
ing, or how miny will appear but in any event, we have to set 
a prehearing ‘or a date. 

MR. THURMAN: There are two more things which I would 
like to bring up, if I may. 

JUDGE BARNES: All right. 

MR. THURMAN: One thing: if we are definitely going 
te trial on Muy 6ta, I would have to know shortly because I 


heve to get cut suopoenas for witnesses. I have to have ten 
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days’ notice. 
JUDSE BARNES: I am prepared to go on May 6th. 
prepared to start here in Washington, D. C., or New Yor):. As 


look over the list, it seems there are 20 who might be called 


MR. THURMAN: Our witnesses? 


11 New Y ork. | 
1 
| 


SUDLCE BARNES: Yes. 
j 
MR. THURMAN: I didn't intend to go to New York for 


our witnesses. 


JUDGE BARNES: You said we would go. There are BOC 


MR. WADE: And AIRCO officials. 

MR. THURMAN: I wasn't present at the first pretrial 
conf2rence i don't think they have any business for moving 
the defense to New York. You certainly don't go up there for 
we2diation, counsel. These officials aren't located in New 
York. 

{t think it would be more appropriate to have the 
tcial where we have a group of witnesses but certainly, not 
Naw York City. 

MR. TOPKIS: Mr. Thrrman, the rumors ‘of being a high 
cvime area are highly exaggerated. There is nothing to be so 
terrified of. 

MR. THURMAN: I am not terrified of New York City, 


c1e trial should be here unless there is a compelling 
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reason to move to some other location. There is no compelling 
reason, that I know of, to move this trial to New York. 

MR. WADE: That matter was discussed at length during 
the first prenearing conference on behalf of AIRCO. I have 
seen the transcript of it, Mr. Thurman. I am sure that we, 
AIRCO, have no reason to change the ground rules at this late 
dat 

SUDGE BARNES: It seems to me, looking down the 
list. that there are witnesses from Massachusetts; Allentown, 
Pennsylvania; New York City; Boston; Allentown; Hudson; New 
York City; Murray Hill, New Jersey; Rutherford, New Jersey; 
Providence, Rhode Island; Cambridge, Massachusetts; 


Lennon, New Jersey; New York; Niagara, New York; Edison, New 


There are about 20 witnesses for whom it would be 


i 
Jersey; Ediso., New Jersey; New York City; Eaton, New Jersey. | 


moze convenient to have the hearing in New York City, would st 
not? 

MR. THURMAN: No. 

JUDGE THURMAN: It would not? 

MR. THURMAN: No, it would not. With today's trans- 
portation, it takes them just about as long to get here as it 
would to get to New York. There is no reason why this trial 
should be, in my opinion, moved to New York. 

i cortainiy don't know the order of their being 


celied, that -hese people would be located there. Tf believe 
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that there has to be some justification made by respondent, to 
say: “We would like to have the trial in New York, the 
corporate headquarters," 


I think that is the only reason you can move it 


IDGE BARNES: Did you list any witnesses from AIRCO 


MR. THURMAN: BOC witnesses are not located in New 


JUDGE BARNES: Where are they listed on the witness 


MR. THURMAN: We didn't list them by name. We 


listed by respondent, witnesses to be called by respondent. 


and BOC? | 
| 
| 
| 
| 
| 
| 


JUDGE BARNES: The understanding that we had was that 
we would hear the corporate officials in New York, both in the 
case in chief and in defense. 

MR. THURMAN: That wasn't my understanding. I Would 
certainly like to nove, at this time, that Your Honor reconsider. 
I don’t know whether there was an objection by complaint 
counsel at that time when this was raised. 

MR. TOPKIS: There was agreement. 

JUDGE BARNES: That is what I thought. 

MR. TOPKIS: Mr. Youngwood said, on behalf of 
complaint counsel, in the event that we would determine that 


it would be preferable :o have that part of the case in chief, 
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to accommodate the examination of the BOC and AIRCO officials 
in New York, then we can accept that. 
JUDGE BARNES: ‘That is what we will do. We will 
have the corporate officials in New York. 
MR. THURMAN: Your Honor, inasmuch as I make an 


appearance after that date, I suggest that there should be 


elements seeesiuesetsnasistttsseeessessenssssssssssssy 


some ground for these witnesses to be heard in New York City. 
JUDGE BARNES: We discussed that before. 
“R. THURMAN: We have seven or eight people on this 
case who will be going to New York and certainly, it is more, 
I think, economically speaking, better to bring the witnesses 


to Washington. 


! 
l 
| 


JUDSI BARNES: I am not requiring you to take seven 


or eight people up there for these hearings. I have never 


tried a Commission case in my life when I had seven or eight 
people up there. 

I understand that they are short of travel funds, 
though. In any event, we will hear the corporate officials in 
New York City, and I would suggest that for Dr. Leslie Randal1~| 
| 


Baker from New York City, perhaps, it would be more convenient 


for him to heir him in New York City. 
Also, I think that we should consider the convenience 
people likes him in scheduling hearings but that, I will 
leave to your own discretion. We will hear the corporate 


o:ficials in ‘lew York City in the case in chief as well as 
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MR. THURMAN: Your lIlonor, certainly, we would take 
consideration a request from any witness who may want to 
heard somewhere else. We haven't had such a request. 

MR. TOPKIS: Witnesses have a way of not making 
requests unless they know that the request is a possible one. 
We will try to write to all the witnesses on the ‘ommission's 
list and advise them. 

JUDGE BARNES: I don't suggest that at ail. 

MR. THURMAN: I don't know whether it is true or not, 

that Mr. Topkis has been telling everybody that 
trial would be in New York. 

MR. TOPKIS: That is not the fact. I have told 
nobedy that. As a matter of fact, I haven't talked to many 
people, about three. What fantasy! 

JUDGE BARNES: We agreed earlier, and I am going to 
order it now, that we will have the trial in New York for the 
corporate officials of AIRCO and BOC. 

IT am suggesting to you that you consider calling 
other witnesses to the New York area, but I will leave that up 
TO y Jide 

MR. THURMAN: In all due respect, may I ask for the 
justification for respondent's witnesses to be called in 
Naw York Caty? 


If vou are going to go that far, you might as well go 


4 


would 


4 C) = 
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that is the cnly justification. To bring them 


sea to pick another city away from where the 


/@ conducted has no justification whatsoever in my 


GE BARNES: Well, my ruling has been made, and we 
it. |Is there any other matter? 
Your Honor, when we reconvene on April 
a request that at that time, complaint 
the order of witnesses and the approximate 
he expects to take of each witness during the 


Log May 6th so that we may have adequate time to 


schedule our own cross-examination of those 


BARNES: I suggest’ that you make your motion 


will see how far along trial preparations are, 


to have to give you prior notice of the 


Okay. 

Couid I raise one point? -In part, 
ven't gotten any documents from the other side, 
to comply with Your Honor's directive that we: 

counsel, the documents that we propose to 
of our case in chief. 
nad directed us to do that by tomorrow. I 


con't do it for that’ reason. 
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JUDGE BARNES: You don't have any documents that you 


MR. TOPKIS: What I am trying to tell you: In 
txuti, to pare down from the universe to a relative few, I 
could do that much more effectively if I could have another 
week in which to do it and, of course, then identity any 
cocuments that I may get from the other side. 

JUDGE BARNES: Have this prepared by the 25th. 

MR. TOPKIS: Very well. Thank you. 

MR. THURMAN: Well, Your Honor, I don’t believe that 
even one time in this case have they been on time yet. Yet, 
they push for an expedited trial. I don't understand that 
procedure. 

Secondly, we were ordered to give a list of docu- 

by today, and additional witnesses. I would like to ask, 


j..gnt of the fact that they had not supplied the list of 


acvcditcional documents until we got some just now, and we did 

get some prev.ously, but it is still not complete, would Your 

Honor desire chat we furnish a second list of exhibits today? 
JUDGE BARNES: By the 25th, furnish them. 


MR. THURMAN: We had two witnesses whose names we 


inadvertently left off the other list. We will file the 


witness list today and on the 25th, the exhibit list. Thank 
you. 


JUI -E BARNES: Mr. Thurman, do you have any consult- 
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ants? Are you going to utilize any staff economists? 

MR. THURMAN: Staff economists? 

JUDGE BARNES: Or anyone who will be a consultant in 
your case. 

MR. THURMAN: Yes, we have two staff consultants. I 
don't believe they are going to testify unless it would have 
to be rebuttal. 

JUDGE BARNES: Do you have expert witnesses who are 
going to testify? 

MR. THURMAN: We do have experts who are listed on 
the hearing witness list. 

JUDGE BARNES: Are the medical men expert or market 
witnesses, or both? 

MR. THURMAN: They will be experts. 

Your Honor, there is one other thing. I don't know 


whether to raise this or not. Mr. Topkis has tol. me that he 


3 going to raise the question of jurisdiction in defense. 


ask that it be struck. 
JUDGE BARNES: The answer? 
MR. THURMAN: ‘The portion of the answer with regard 
che first offense: FTC did not have jurisdiction. 
JUDGE BARNES: Did he state that he was not going to 
raise that question? 
MR. TOPKIS: That is correct. As the British 


companies thet are: involved here, we agreed to be bound by 


the answer states that the} 
jurisdiction over BOC Holdings 
HUENCS. 


36 BARNES: (It not necessary to strike it if 


THURMAN: I agree with that. 
BARNES: 


Is there anything else which we can 


this time? 


We have nothing, Your Honor, except our 


THURMAN: We have nothing else, Your Honor. 


Bi.RNES: All right. Let me encourage you to 


Let s move this case on May 6th. At least, 


of weeks of hearings. If it turns up that you 


i time for sales figures or market informaticn, 


a week, but let's start on May 6th and move | 


witnesses along. 


res 


& .arge enough staff so that some of you can 


the tr.al end others could be out working ouc charts, 


rever vou heve <o have. 


TRUPMAN Yes, Your Honor. We are aqreeabie to 


this caveat: that if we don't have 
type of informa:ion that is necessary, 


0 delay the trial. 
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JUDGE BARNES: We can go as far as we can, and we can 
stop. I assume that your position is that you will start in 
Washington. We are going to start with the corporate officials 

MR. THURMAN: If we are being torced to go to New 
Yoxk. they will probably be last. 

JUDGE BARNES: ‘They will be last? 

MR. THURMAN: Yes. 

JUDGE BARNES: All right. Thank you very much, 
gent .emen. 

fWhexeupon, at 12:18 p.m., the further prehearing 


ference was concluded. A further prehearing conference 


ctl be held on) April) 25, 1974, at'll aim.) 
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PROCEEDINGS 
JUDGE BARNES: This is a prehearing conference in the 
i matter of British Oxygen Company, Ltd., Docket No. 8955. 
it is being held pursuant to my order scheduling a 
|| prehearing conference, dated April 17, 1974. In accordance wit 
| our previous practice, this will be a public prehearing | 
conference. 
Mr. Youngwood, I suggest we first take up your prob- 
lems of subpoena return of BOC. What is the status of that? 
MR. YOUNGWOOD: Your Honor, --- 
MR. TOPKIS: Excuse me, Your Honor. 
Before Mr. Youngwood remarks, Your Honor, I can com- 
production right now. 
Ali right. 
MR. TOPKIS: There has been a request made that we 


submit information relating to sales by Fraser Sweatinan, Inc., 


\ 
{ 
i 
1 
i 
i} 
i\ 
i 
{ 
| 
i 
} 
\ 


|| and by Harris-Lake, Inc., and I am handing over a verified 
statement on that subject to Mr. Youngwood. 

Thera has been a request made that we produce any 
information relating to contacts with an outfit called Oxequip, 
O-x--c-q-u-i-p, and we have double-checked our files and found 
these additional documents which I am now handing to Mr. 

Youngwood. 
And we also found minutes of a Board meeting which 


seemed to possibly come within the terms of the subpoena, in 


reciecsing, avd these are minutes of 21 Juiy 2: 
and 7 suding a copy o£ those minutes to “Ir. Younswood. 
ero Waa a request by Complaint | 
which was ¢reter-~ 


sstimony on éepczition this 


ive a copy of it | 


Your Honor will recall, everybody who spoke up | 
is rothing more secret | 
opinion that its fccure planning and projections. 

to show this «: 7 colleagues ould like very 

it afterc we recess anc, at that time, I am going to 

little, if any, of it has te do with 

work out an arrangement 
i whereby we wonld excise the nonrelevant portions, and 


porticns which we do Geliver to them, I would like 


Sots oe Beer ence te 
wk GATINEIiS 


MR. TOPRIS: TI am sorry, I would like it to b= covere¢ 
by a protective order, the protective order that Your Honer has 
directed and i wili apply for in Camera treatuaent should it be 

| offered. T£ that is satisfactory, that is --- 

MR. YOUNGWOOD: Your Honor, I think that would be 

Beacisfactory with us as long as they would have no probiens 


those portions of that five-year pian which we would like. 


JUBGE BARSES: At the time you offer it, you mean? 
| 


YOUNGWOOD: So as I understand it, we will, then, 


all portiqns of that plan which we deem 


That is right, subject to the protective 


Mr. Younaqwood, are presented 


to be excised, I will be available 


Honor. 
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132 
TOPKIS: No, I have no problem; we will work that 
| 


bound by the protec- 
recent motion, as to this document. | 
four Honor, yes, sir. 


remaining problems with 


Your Honor, we have not yet had an 
the material Mr. Topkis has just given 
as we do -- and I will ask two of my 

and until such time es we do, it is 
answer your question. 


We will proceed while your associates 


% 
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13 

I think we ought to find out today how we stand on 
this subpoena. We can't keep calling prehearing conferences 
for a little matter like this. 

MR. YOUNGWOOD: I agree. If we can, I am sure we wil 
be able to answex your cuestion before the end of the prehearind. 
And after examination, T think that we will be able to ask — 
tions of Mr. Laister, and I am sure we, at chat point in time, | 
will be able to determine whether we feel the return is completed. 

JUDGE BARNFS: For the benefit of Respondents, I mee 
uled the trial to begin on May 6. I don't know if you had been 


secved with a copy or nox. 


understanding. 


MR. TOPKIS: Wo, Your Honor. But that hac been our | 
| 


MR. WADE: We received a copy yesterday af<cernoon. 

JUDGE BARNES: So the formal hearings will begin May 
6, at 9230 a.m. 

MR. YOUNGWOGD: Your Honor, excuse me. We have 
served a subpoena on Mr. Alec Flam for May the 6th and I think 
that the time was 10:30 a.m. 

JUDGE BARNES: I imagine there will be an hour of pre 
liminary matters we can take up. 

MR. YOUNGWOOD: Okay, right. 

JUDGE BARNES: 14 we will commence our hearings over 
in the Star Building at 414 Eleventh Street, and we will be 


there for six days of hearings, at which time, we may have to 
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move over here and juggle ovr hearing rooms. I will do the 
best I can to keep the same room all along. That may cause us 
sone problems. 

Complaint Counsel served a group of subpoenaes on com 
pauies calling for information on certain markets. They were 
returnable today. And in the meantime, I have granted three 
extensions of time to parties who called me on the phone saying 
they could not make today's return date. So, I will just read 
you a list of those companies: 

Dabol, Inc.; their time was extended to mailing the 
subpoenaed material on or before April 30, 1974. 


Sherwood Medical Industries; their time was extended 


to mailing a statement on or before April 25, so that would be | 


| 


mailed today and received in a couple days, probabiy. 

Ané the third matter, NARCO Scientific Industries, 
was given uatil May 3 to mail a response. 

Just for information purposes, those are the only com 
panies that I have heard from. 

Mr. Youngwood, I notice in your subpoenaes that you 
have not asked for any information on the market shares of Medi 
cal, is it medical pipelines, is that one market? ~ Medical pipe 
line systems? Nor have you asked for any information on the 
@lectrical welding, gas welding and cutting markets. What is 
the status of your information on those companies or those 


markets? 


| 
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MR, YOUNCWOOD: Your Honor, I cum repori: that the Com- 
Padlot Counsel intends to offe:r no evidence in suppoxt of a 
charge of violations with respect to either of chese maichki:ts. 
JUDGE BARNES: Medical pipeline avsteansa, ané eleciri- | 
f cal welding and gas welding and cutting markets, is chat naira 
MR. YOUNGWOOD: That is correct, sir. 
JUDGE BARNTS: I was going to bring up the ouescion of 
scheduling of witnasses for the first week of hearings, have you 
| 
turn over = schei:le to Respondents, hut I see you have done so | 
this morning. 
vOOD: Yes, Your Honor, we have. We have 
given te Airco, Inc., and BOC a copy of a calendar which we will 


file tofay. We have not yet filed. 


| 
| 


360 given to Airco, Inc., and BOC < copy of 

a supplementai exhibit Jist and we intend to file before the da 
is out a copy of a list of all additionai witnesses which we 
expect te cali. ‘his, of course, would be contingent upon the 
materials which we find in their submissions today, and any- 
thing else which shone Gestion between here and the trial. 

But the list which I will file today will contain 
those witnesses whom we expect to call after the firzt week. 

JUDGE BARNES: For the remainder of your case-in-chiefj? 

MR. YOUNGVICOD: Yes, sir. 

JUDGE BARNES: You have already listed some 65 


witnesses. 


EO a REET ce ent 
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MR. YOUNGWOOD: We have added two witnesses, for pur- 
poses of sales only. We have eliminated several witnesses. I 
cannot tell you the number. We have eliminated several. 


JUDGE BARNES: Have you advised Respondents ahout 


MR. YOUNGWOOD: Of those eliminated? No, we will, 
today. We will today serve them with a copy of the list which 
will contain all those witnesses which we expect tc call to 


testify and those witnesses who will testify with respect only 


to gales have been designated with an asterisk. | 


There will be, I believe, 26 or 27 witnesses who will | 
be called to testify in support of our case-in-chief other than 
i| the sales purposes. 

JUDGE BARNES: Twenty-six or 27 witnesses? 

MR. YOUNGWOOD: Yes, sir. 

JUDGE BARNES: Are you calling any witnesses -~ I 

| guess you are not calling any witnesses on medical pipelines or 
welding. 

MR. YOUNGWOOD: No, sir. These witnesses, the number 
mentioned, would be in addition to any witnesses we would call 
from Airco, Inc., and BCC. That is also, the number which I 
mentioned, is a number which I had given off the top of my head. 
I an not absolutely certain that it is 26 or 27. 

JUDGE BARNES: But in any event, by the end of today, 


you will have notified Respondents of your entire witness list 
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the case-in-chiof, except tor information developed here b: 
subpoena ceturn today? 

KR. YOUNGWOOD: We will notify Respondents of those | 

‘Linssses that we exoact to call. all witnesses we expect to 

| 


call, harring any new cevelopments. But al witnesses we expec): 


to cail cther than those witnesses from BOC acd Airco, Inc. 
And { might sorment that we will get to them by next 
Thursday, if this is s@.isfactory with you and with them, a 


~ 


calendar of ti ites and times at which the remaining witnesse 


® 


a 


i 
j 
will be called, if that: is Satisfactory. 

JUDGF BARNES: What efforts have been made to get 
étipulations on sales figures? You keep talking about witnesses 
Topkis and Mr. Wade with any proposals for stipulation? 

MR. YOUNGWOOD: We do not have a complete return. 


The sales tigures which h»ve come in from the companies with 


| 
| 
: 
for sales figures and stipulations. Have you presented Mr, | 
| 
| 
| 
| 


respect to the medical products was due, those figures were due 
today. I wa" hoping that we might be able to discuss whether 
Mr. Topkis might be amenable to accepting as accurate refiec- 
tions of the sales of the particular products mentioned in our 
subpoena, the numbers which are furnished to us. 

I would hope also that we might be able to get to dis- 
cuss today whether it might be appropriate for Mr. Topkis to 
accept as accurate reflections of sales of industrial gas or 


value of shipments of industrial gas, those numbers which have 
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heen suuaitted to us or will be submitted by third parties. 
Tn the event that he can accept those numbers as the 
third parties have given tnem, that would save us a great deal 


of tine at trial. 


SN a AT RS OR SNE AR PORE 


EE TT A ETT 


JUDGE "ONES. Mr. Topkis, what is your feeling on 


stipulation? 
| 


MR, TOPKIS: I am certainly disposed to euvaiy enter- 
tain any stipulation on this subject, Your Honor; but up to now 
we haven't seen any figures, we haven’t seen any returns so I 
can't really say. 


But I assure Your Honor and Mr. Youngwood that we wil 


One ne SN A A NT CAE LT ST EEA ae 


bo delighted te be as cooperative as we can. 


GUDGE BARNES: All richt. 


{ 
| 


war er niinererenanmentacett 


MR. YOUNGWOCD: Do I interpret that, Your Honor, to 


maan that Mr. Topkis will accept -<= 


JUDGE BARNS: YX can answer that now. 

Yt does not mean that he will accept; it means he 

s1d Like to lock at them. 

MR. YOUNGWOOD: He would like to look at the sales 
figures and census figures before determining whether he would 
accept the sales figures and census information. 

JUDGE BARNES: I am sure he wants to see them first. 

MR. YOUNGWOOD: He wants to see the numbers before -~ 
would that mean he would like to see the numbers of dollars of 


endo~tracheal tubes of Sherwood Industries before he will accep 
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as valid the dollar sales of endo-tracheal tubes? 


MR. TOPRIS: In a word, absolutely. 


MR. YOUNGWOOD: Sir, under these circumstances, then, | 


j} Our Only choice in the light of the fact that some of the com- 


panies will act ne complying in medical and in light of the fac 
that there may be a difficulty in respect to all census informa 
2, ous only choice is to attempt to get a partial stipulatio 
tcipulation with xsespect to sales of individual companies and 

will make every eXfort to do that. 
JUDCE BARNES: Oh, I think you can, you accumulate a 

= assume you already have some. 
¥OCUNGWOOD: Yes, we do. 
© DARNES: How many do you have now? How many 
eo. Keturned to you, verified staterents? 
I have been told that we have it, whe 
we had approximately 15. 


Give them to Mr. Topkis today or tomor 


i ¥OW; when you get some more, give those to him; meet next week 


and see if you have any problems. Stipulate as to 15 companies 
AR. YOUNGWOOD: WE will be happy tc. We will be happ 
i te Go that. 

| : JUDGE BARNES: Call witnesses from the other company, 
i agree that certaiu companies are not necessary for the market. 
MR. YOUNGWOOD: We will be happy to do thu. 


JUDGES BARNES: Stipulate, certainly, go as far as you 
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MR. YOUNGWOOD: We will be happy to do that. 

JUDGE BARNES: I notice, Mr. Topkis, in reading your 
mocion for subpoena against the Commission, that you name the 
companies, you put the name of the companies in the beginning 
of your motion. 

The British Oxygen Company Ltd., no comma. Is that 
a correct corporate name or is the complaint in error? 

MR. TOPKIS: I am informed that that is correct, Your 
Honor. But I have an expert on the subject present, Mr. 
Laister. 

~ MR. LAISTFR: It is "British Oxygen Company, Ltd.” 
We normaliy don't use "the" in front of it; just put British 
Oxygen, itd. 

JUDGE BARNES: You don't use the “the"? 

MR. LAISTER: I don't believe we do, sir. 

JUDGE BARNES: Is there a comma in the caption, ia the 
company name? 

MR. IAISTER: Is there? 

JUDGE BARNES: A comma between Company and Ltd.? 

MR. LALSTER: Yes. There would be a comma, yes. 

JUDGE BARNES: In that case, we will leave the com- 
plaint stand as it is. I want to get the corporate name correci.. 


I want to suggest to both parties that for all decu- 


mentary evidence that you intend to offer, that you have 
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identified with numbers, that you prepare a listing, something 


similar to what Complaint Counsel has already done. 

in fact, I think their list now might be appropriate, 

{ 

to offer such a list into evidence, merely for identification 
of the documents. In other words, we can receive one exhibit 
in the record for identification purposes and it will save us 
100 pages of transcript. 

MR. TOPKIS: If your Honor please, then, we have pre- 
paced such a list, if I may approach the Court. 

We served it on the other side and I think that would 
compiy with the suggestion that YOur Honor just made. | 

JUDGE BARNES: All right, at the appropriate time, | 


offer this in the record as an exhibit for identification pur- 
poses. Complaint Ccunsel can do the same. 
MR. YOUNGWOOD: Your Honor, do you feel it might de 


appropriate for the Resnondents to state paragraphs of the com-~ 


Plaint to which the particular exhibits relate, or do you feel 
$ 


it might be appropriate for them to state whether these exhibit 
relate to their only remaining affirmative defense, which is 
one of latches? 

JUDGE BARNES: I don't think there has been a big 
issue made by either side, to date, as to the relevancy of docu: 
ments that are being identified, and I notice on your list,- you 
did put the relevant complaint paragraphs. I don’t know whether 


- 


that was very helpful or net. 
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If Respondents are willing, I would suggest they do 
the same as you do on your list; show the relevant paragraphs, 
bui: nothing further. WE can take up relevancy, materiality, 


as each document is offered. 


aN A NN RE LN A a 


MR. YOUNGWOOD: Then, shall I understand that we are 


ea nen ne rene rnren ne. SS cnamataanaumaannmmenbuctmeneand 


a oe Ns REN aT Na AT 


not: bound by our designation of paragiaphs, with respect to 
those paragraphs which a particular document tends to prove? 

JUDGE BARNES: Didn't you reserve in your preface to | 
the exhibit list? 


MR. YOUNGNOOD: I believe so. 


2 


JUDGE BARNES: Didn't you make a reservation? 
MR. YOUNGWOOD: I believe so. I would like to make 
thet clear. 


JUDGE BARNES: There have been no rulings issved by 


| 
| 
\ 
| 
} 
i 


me in regard to any document, and unless someone makes a motion). 


err erect <r nt nen mi me tet eaten Pama 


I don't intend to. 

MR. WADE: Your Honor, I just want to state for the 
record that we will supply an exhibit list to Complaint Counsel 
later today. 

JUDGE BARNES: Later today? 

MR. WADE: Yes, sir. 

JUDGE BARNES: You have a lot of photegraphs here. 

MR. TOPKIS: Yes, Your Honor. They are all of very 
small buildings, and we needed a lot of photographs to show how 


small they were. 


1 narmatiennene 


A Sa A a thee estaetvinsntnans-cnamomenetce, 


= anc AEN anon 


TART NEN Masel hemes 
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MR. YOUNGHWOOb: Your Honor, at what point in time wiili 
we receive documents referred to in BOC’s exhibit list? 


i 
MR. TOPKIS: Approximately 11 a.m. this morning, Your! 


' 

A pe eae aeons r ee mee 

JUPGE BARNES: And, Mr. Wade, how about yous exhibits 
i 
‘ 


tat y 


| 
| 
| 
| 


This afternoon, I hope. 


XI don't get a chance =o enter any 


orcéers here. 


MR. TOPXiS: WE are in a hurry, Your Honor. 
JUDGE BARNES: The Complaint Counsel this morning made 


an additional exhibit list. I believe if you want to turn that 


Over, or you will file tnat today, well; I have one cemaining 


; Can get under wav? 


j 
Iomiyh: ask Cowplaint Counsel what is your feeling on | 
turning over the documents that we ordered turned over in my | 
recent order? 
MR. YOUNGWOOD: JX am glad you mentioned that, sir. 
We intend to appeal your decision. We will submit a filing in 
that matter, either tomorrow or Monday. I believe that it is 


possible that we should discuss whether it might be appropriate 


for you to stay your order, pending consideration of a request 


which we will make to the Commission for such a stay. 


4 1055 144 | 
The reason that I believe that it might be ions» 
is that if you do not stay your order, and the Commission does 
not rule by ‘uesday, we will have eliminated any right of a 
which we might otherwise have had, because your order requires 
us to turn documents over after five days. 
The Commission will meet on Tuesday. But if the Com 
mizsion does not take this matter up before then, then, you 
will have required that we turn the documents over and the fact 
that we nave appealed will be of no material value whatsoever. 
JUDGE BARNES: It is not my intention that you turn 
the docunents over if you perfect an appeal within the five days. 
We will wait until the Commission rules. So, that is the inteni: 
cf my order. 
\ But in your appeal, I ask that you file it as soon as 
you can and I also ask that you begin the appeal with a state- 


© urgency of immediate consideration by the Commis-. 


£ know that they won't consider it on Tuesday. You 
will be lucky if you gat a ruling out of them in 10 days or 15 
days. But I ask that you stress the time @lement in your motion. 

MR. “(OUNGHOOD: We will be pleased to do that. 

Youx Honor, there are a few other matters which I 
thought might be appropriate for discussion, if I might 


interject. 


JUDGE BARNES: Ali right, go ahead. 


Gr re 
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Sefere we go to those, Your Honor, I am 
2 .ittle bit afraid that uniess Your Honor pate sone outside 


| 


tine limit on macters, we might find curgelves with -- I think 
i 
that in order for the Commission to appreciate thse urgency of | 
this matter, the best way for it to be presented would be for | 
Coriplaint Counsel tc reguest a stay from the Comiicgion. | 

Having been a law cierk myseli, I remember how things 
get burried under piles of papers unless they are bisucht to th 
ucge's attention. And I think the most effective way to do 

would be -~ although I certainly subscribe to and welcome | 

Your Honor‘’s suggestion that preferatory macerial appear richt 
at the cutside of the Commission's brief, but I think it might 
be even more effective if Yovr Honor provided that the stay of 
your order would expire unless extended by the Coumissior in, 
let:'s say, 10 days, or something like that. Then, that would 
put the monkey on Counsei's hack to go get a further stay. 

JUDGE BARNES: I con't like to issue rulings setting 
deadlines for the Commission. I notice they didn’t set a dead- 


line for me. 


JUDGE BARNES: And I would prefer to make an oral 


statement now that Complaint Counsel, if they perfect an appeal 


MR. TOPKIS: No. | 


need not comply with the order until the Commission rules on 
your appeal. 


This matter of turning over documents is a very 
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delicate matter and the Commission's Rules provide that the 
Commission may consider an appeal on this subject whether I 
certify it or not. They want to have the final say on what is 


‘ 


turned over. 


{ 
So, i wili just let the five-day -- I gave you five | 
days in my order, sc, perfect your appeal within those five- 
days period. I don‘t know when it expires. 

MR. YOUNGWOOD: We, again, will have the appeal filed 
eii:zher tomorrow or Monday, and we will note, as I suggested, 


the urgency to which you have referred. 


JUDGE BARNES: And I hope,Mr. Youngwood, in the mean-| 


| 
time, assuming the Commission affirms at least a part of my | 


orcer, that you will have these documents in some type of order 
that you can turm them over without coming in and saying it is | 


going to take you two weeks or a month or something,to pull thes 
out. cas 
MR. YGUNGWOOD: Your Honor, we have seven file aoene es 
of materials which we have gathered as a result of industry~- 
wide investigation. I, at this moment, have no idea how much 
of that seven file cabinets is not called for in your order. 
JUDGE BARNES: This might be something --- 
MR. YOUNGWOOD: You are asking us to take steps which 
would cause us to expend a great deal of time when we are going 
to trial in seven working days. 


JUDGE BARNES: Mr. Topkis stated on the racord here 
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at a previous prehe ring conforence thet - 


fications, he doubted if tierce vere any documents pr 
2 Lt wight ceci:ainly be heipful to the Conmiseion 

sone idea of what i: involved here. 
J thinl: you ovght to ire able to teli them 


7 


motion how mony dec 
ff you do have «x: certain of the highly FONE MOOTAGY, 
shouic be ; : 2 the Commission what you | 
some idea what you have cot. | 
Dor."t “ust say we have got seven file cabinets full 


of cocuments, we don't know hew many of them are reievant and 


how many are 10%: Maybe none of them are relevant. 


| 
H 
| 


ME. YOUNGWOOD Your Honor, we have stated our posi- 


a 


tion with resract to relevance and we beiieve that most of thes: 


documents are rot releven: However, I chink that you are 


» 

4) 

ae 
i 


ing us, and © would like tc make sure that you understand that 
you are askirs us to pirferm a darge task at this point in time; 
i We feel that we have a substantial anount of work 
“he next six and one-half days, workdays, before 
starts. To ask us to segregate, and I think that is 
what you mean, segr those items which are relevant to the 
specifications end *:i which are not, asking us to segregate 
the at this time. would require a great number of man hours. 
I am not asking you to make a precise 


determination of each and every cocument that would have to be 
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turned over pursuant to my order but I think you should have 
some idea of what is called for or what is to be turned over. 
You shouid be able to teil the Commission that. 


MR. YOUNGWOOD: We will examine the documents in orde 


ab at. 


{ 
to have an idea as to what it is that we are really talking | 


JUDGE BARNES: If the Commission comes down with a 
ruling that they are going to have to be produced, you are 
gong to have to tura them over on short-notice. 

MR. YOUNGWOOD: We accept the fact tnat if the Commis; 
sion orders that, that they are going to have to be produced ; 
we will probably have to turn them over within a period of abou}: 

SUDGE BARNES: All right. 

Mr. Youngwood, you said --- 

MR. YOUNGWOOD: Actually, when I said “turn over,” 
we will probably have to make them available within that time, 
anyway. 

JUDGE BARNES: You had some problems you wished to 
discuss, Mr. Younqgwood? 

MR. YOUNGWOOD: Yes. 

Last week, we discussed the witnesses listed on the 
BOC list and we were told that we didn't have to know the names 
of some of the witnesses and the reason we didn't have to know 


the rames is couse we couldn't see them anyway. 


Nov, Tt find that somewhat curious. f would like to 
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again thet the names be given to us. I am not interested 
cue fact that Stanford Research is going t> testify. They 
is going to be an individual testifying. 

In addition «> that, BOC lists on their witness list 
the names listed on Airco's witness list. Airco has listed! 
its witness list all those witnesses listed on our witness 
list and there is some, I think you said, some sixty-odd wit- 

S; 2 great number of which would be called only for the 
‘wose of testifying as to gains data. 
in order for us to prepare adequately, it will be 


a 


know which witnesses they are going to call 
those four, I consider to be somewhat inadecuate. 
JUDGE BARNES: Any ccmnents on that? 
MR. TOPKIS: Yus, Your Henor. I can give our friends 
station as of this moment. It is fiom SRI, Stan- 
fexd Research; we will bo calling Dr. Andrew Kridel; Robert 
KR. Natvan Associates; we will be calling Mr. Nathan and from 
Boston Consul :ing Group, Mr., or Dr., I am not sure of the 
honoritic:, Robert Lienhard:. 
That is our current exp 
change, we will adcvis 
MR. YOUTIGWOOD: Your Honor, can take that to mean, 
-herefore, that thay will call -- that they do not presently 


to cali anyone listed on cur witness list? 


MR. TOPKIS: Oh, that is not 80 at all. 
MR. WADE: That is not 80. 
MR. TOPKIS: That is not go at ali. 


JUDGE BARNES: Mr. Youngwood, I don't think you are 
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going to be surprised if he calls or recalls some of your wit | 
nesses. You should know what your witnesses know and are cap- | 
able of testifying about. So to the extent that he finds it 
necessary to recall some of them, he will tell you in plenty of 
tine. 

MR. YOUNGWOOD: Your Honor, we have contacted a great 
nuber of these witnesses for the purpose of obtaining sales 
data, who I have no idea what some of these men may actually 
Say. And I am saying that I have absolutely no idea, especiaill:. 
in the tield of medical practice, who Mr. Topkis might deem 
advisable to cail. 

And i can honestly say thet I will be very much sur- 

} priced no matter who he calls, because I don't know whom he 
| might call in that field. 

JUDGE BARNES: All right. I am going to order the 
Respondents, by Friday of the second week of trial, whatever 
date that turns out to be, to give you a firm witness list. Tt | 

doesn't have to be positively firm but certainly, they have got | 
ie let you know at that time whom they realistically expect. to 
} call. 


nd we had a discussion at the last prehearing 
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A i5l 
couference about interviews with experts of cither side. 
has been my policy to require Complaint Counsel to make 
expexts available to Respondents for an interview and vice ver sia. 
you want to go out and talk to Mr. Nathan, .su should be 
pexmitted to talk to him. 
If Mr. Topsis wants to be there at the intecviev, 
up to him. But, also any of your experts that Mr. 
vants to interview, he shall be permitted to intervi- 
may he there, if you wish. 
MR. YOUNGWOOD: Thank you. 
MR. TOPRIS: Fine. 
“WARNES: Is that clear? 
Yes, Your Honor. 
Just cone tiiac, Your Honor. 
i don't mean to be amusing, but we pay these peop..2 
for their time. Does m; friend pick up the tab on tire days 


when he takes up their time? 


JUDGE BARNES: No, ft don't think so. 


MR. YOUNGWOOD: We are somewhat limited in fund: ; 
YOuxr Honvr. 
JUDGE BARNES: Moke your interview bricf 
Youngwoo:), 
other problems, Mr. 
MR. YOUNGICOD: Yes, sir. 


We discusséd Last week what the attitude of 
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Respondents might be with respect to the stipulation which we 
mailed to them on authenticity. My recollection is that Mr. 
Topkis indicated that he would be happy to stipulate as to the 
| authenticity of any document which was mailed to, or which we 
received from BOC or Airco. 

If I am incorrect on that, I would like to be told 
| that right now, please. 


MR. TOPKIS: I think the record is perfectly clear. 


i! I said that we would stipulate, ag to any document received 


from either BOC or Airco, that that document was gent, by the 

|| persen who appeared to be the sender, to the person who appear 
te pe the addressee, on or about the date that appeared to be 
i the date of its transmittal. 


As to any other documents, we would be glad to con- 


Sire 
LGec 


stipulation, but as of this moment, we don't know ais 


SUDSE BARNES: As of this date, I believe you have 
only noticed them with B OC, their arguments for the documents, 
is that correct? 

MR. TOFKIS: I think that is probably correct but I 
am not sure. 

MR. XOUNGWOOD: { am sorry, I didn't hear that. 

JUDGE BARNES: I said to date, you have only noticed 
them with your intention to notice arguments you have received 


from BOC or Airco, is that correct? There are no third-party 
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documents involved to date, are there? 
MR. YOUNGWOOD: No. 
MR. TOPEKIS: f£ believe there are, Your Honor. 
JUDGE BARNES: ‘there are some? 
YCUNGWOGD: Did we request third-party 
YOONCWOOD: Yes 
TOPKIS: in any event, if they did, they d 
a position at this time to authenticate the 
¥YOUNGWOOD: Unless they were received by, received 


to BOC. 


. 


no, no. I am trying to be very 


that was produced in tiis case by 38o x Airco, we 


7 
| 


stipulated ond wa athere to the stipulation, that they are 


that they were sent by cnd received on or about che 
incicated, to the people indicated. 

MR. YOUNGWOOD: 
refused to stipulate to any BOC documents which we received 
Other people. 

JUDGE re No, he didn't say that; he said he 
would consider. 

MR. YOUNGWOOD: He would consider. Thank you. 

JUDGE BARNES: Any other problems? 

MR, YOUNGHOOD: The only other matter I have on my 


list is « discugsion which might ensue with respect to the time 
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table for the trial. 

We believe that it might be appropriate to have a 
two-week hiatus at the conclusion of our presentation of our 
case-in-chie*, at which time we would be ready to carry on wit 
our burden with respect to the Respondent's case-in-chief. 

MR. TOPKiS: I say, Your Honor, that the length of 
any hiatus might be determined when we see where we stand at 
the close of the case-in-chief. I certainly would not be 


adverse to a brief interruption, but whether it should be 


§ 


cnn mre ete ENE SIO te CN A LE ETN TT I COE 


weoks or three deys, I think could best be decided then. 

JUDGE BARNES: Yes. We will leave that flexible but 
I understand the necessity for a brief hiatus. 

MR. YCUNGWOOD: Thank you, Your Honor. 

The only other item which we feel is significant at 
this time would he the examination of Mr. Peter Laister and I 
think it might be appropriate before such examination occurred 
if we can have « five-minute recess so I can discuss with my 
associates the preduction of documents which has just come in. 

JUDGE BARNES: All right. Does Mr. Topkis or Mr. 
Wad -have anything to bring up before we get tc the witness? 

MR. WADE: We have nothing, Your Honor. 

MR. TOPKIS: Just a couple of things, Your Honor. | 


In your protective order, appended to your decision 


on cur motion for a subpoena, I think you used the word “lawyers|,” 


and I just, perhaps in ana exceas of caution, I would hope that 
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woulc. oe permitted to deai with our secretaries as we usually} 
4 
i 
i 


oe 


and iet them have access, subject, of course, to the came 


dtations os applied to the lawyers in our office. 


Yes, I chink the order should be | 
ZI don't think we need redraft it, 


the record, if I may. 


JUDGE BARNES: You may have it. 


| 
| 
anything like that. i would just like that understanding | 
! 


PRIS: And just one other point, YOur Honor. | 
think, not to make copies. And I | 

hink in ge like is, it is entirely likely that for intex!- 
no’. purposes, six ce there are three or “our of us working on thi 


case, it would be extrenely useful to us if we could .mak= two 


copies of any document that we thought appropriate, subject to | 
W.@ same condition thet we returned at an aperopriate time. | 
I an just thinking we might want to mark them up, cut 
them apart, or whatever. | 
SURGE BARNES: All right. 

Let's leave that until such tims as the Commission 


es ard, then, I will certainly consider it. 
! 
MR. TOFKIS: Okay, fine. 
MR. YOUNC'NOOD: Yourxy Honor, there is one other point 


wnich I neglected to realize and I think ~ can comment in a way 


which might explain the manner in which we are going to prove 


a 
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the inhalation therapy market. I think this might be an appro~ 
priate way to do that. We hope to prove a market which will 
consist essentially of che products contained in their 
responses to our subpoenazes which we mailed to medical people. | 
These products will constitute products or accessorie} 
which are usec to assist or control breathing. And this is 
basically the market which we will prove in the presentation 
of our case-in-chief. 
JUDGE BARNES: I take it the Respondents have a copy 
of that subpoena, or that market breakdown? 


MR. YOUNGWOOD: Yes, we have furnished the Respondents 


acne 


with copies of all specifications and instructions which have | 
been offered to YOur Honor for signature. 


JUDGE BARNES: All right. 


| 
| 
1 
{ 
| 
i 
| 
{ 
| 
| 


oar enereme ao terete nena me te 


Take a five-minute recess. 

(A brief recess was taken.) 

JUDGE BARNES: Mr. Youngweod, do you have any perti- 
nent relevant guestious to ask in regard to the subpoena return 
I mean, this is not an examination for purposes of your case- 
in-chief; it is to iaquire as to the return made on the subpoena. 


Do you have anything you wish to question the witooes| 


MR, YOUNGWOOD: Yes, Your Honor, yes. 
JUDGE BARNES: Ali right, do you have a witness? 


MR. TOPKIS: Yes, Your Honor. 
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187 
Petes Laister is here. Peter, I think you want 
there aia be asked to raise your right hand. 


PETER ALISTER was thereupon called as a witness fox 
tne vommission, and having been first duly sworn, testified as | 
foliows: 

Give your name and address to the 


Rer ¥: cer e 


THE WITNESS: My name is Peter Laister and I am a | 
| 


2@.c94r Of the British Oxygen Company, Ltd. And I am Chairman 


of BOC Financial. 
DIRECT EXAMINATION 
it. Youngwood: 
Mx. Laister, can you tell us how long you held the positio 
Durecter of BOC, please? 
Yee, since 1969. I think it was 1969, yes, four or five 
years 
Q Are you familiar with the record retention practices and 
procedures of B0C? 


A Yes, I am. 


CEN te ee eee PO es me ne eee etaerettin tetaom 


Do chey have any routine procedures for record retention? 
No. If you mean secord retention, if you mean correspon- 
nce, Cather than physical date, then, normal procedure, in 
fact, is that each person in authority has his own filing system. 


ie 


We don’t have any corporate, total, central filing system. 
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Q Can you tell me what the record retention schedule might 
be for sales information? 
A It is kept in the division concerned and it varies some- 
what from division to division, so that I can't answer that 
question in detail. 
Q WEre you involved in the submission of documents made by 
BOC pursuant to a subpoena duces tecum issued by Judge Barnes 
on March 13, 1974? 
A I was. 
9 Will you explain the nature of your involvement, please? 
A I was in London when the subpoena was received and I held 


: 


discussions with our Company Secretary, Mr. Aian Leslie, and 


them, they, im fact, would carry out the detailed action 


} 
| 
with Mr. Bosconnet. And we organized that between the two of | 


involved in the subpoena by checking again with the divisions 
corverned and the people concerned. 
Q Wii? you synopsize your instructions to them, please? 
A Yes, to follow out the written letter of the instructions 
| completely. 
Q Who was it thac determined what documents were actually 
requested under the subpoena? Was that your job? 
H A It wasn'c by personal judgement of the documents; there 
| weve too many documents. But the judgement was left to Mr. 
Leslie anu Mr. BOsonnet jointly in conjunction with the divi- 


sional executives involved, who, of course, knew the detail of 


the business concerned. So that it was, in fact, really a con 
bined effort of a number of people who were trying to provide | 
the information that you requested. 7 
Q But there seemed to have been several interpretations inacie | 
of the subpoena specizications. 
My question really related to who it was that made those 

incverpretations. Wes it your interpretaticn which decided, 

for instance, that you had not been asked for a breakdown by a 
perticuiar product or was this possibly made by one of the other 
gextlemen to whom you referred? 


TOPKIS: I am sorry, I am a little lost. 


Could we know exactly what Counsel is referring to? 


| 
| 
| 
| 
| 
| 
| 
| 


JUDGE EARRS: Reéstate your question, Mr. Youngwood. 
YOUNGWCOD: Surely. 
By Mc. Youngveod: 


Q the first mcbmission made by your company relating to sale: 


of particular mecical pradvets failed to include within its 


ee ~ 
ecope sacs of = rpiretors, for instance, failed to include its 


Sales cf ventitatevs, it failed to include anything more narrow 


then hoepitc? cyuipwent. 


‘t by personal aetermination. But the specifi-| 

m | 
cation which you just mentioned was not, in fact -~ as i recent 
it requested no vuch detail. You subsequently cent us, in fact 


a list which we would never have dreamed of making up on our 


for sales of each product sold and my question is who it was 
who determined that sales of each product sold meant just sales 
of hospital equipment, for instance? 

A I don't think that anyone person made such a decision. 
But we gave you the information and it was generally discussed 
in the way that we thought that you wanted it, in sufficient 
detail. We certainly would never have dreamed, in fact, we 
didn't have available, much of the very tiny detail that you 
suvsequently requested. 

Q What documents are available setting forth sales of each 
preduct by calendar year for Praser Sweatman, Inc.? 

A Por Fraser Swe eatman, Inc.? 


0 Yes, sir. 
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own part. 

Q That is what I am getting at, sir. The specification asks 
| 
| 
| 
| 


A Fraser Sweatman, Inc., now operate on a fiscal year, and 
go there are no single documents available setting forth the 
data on a calendar year, at least to my knowledge. We operate 
the BOC group through a fiscal year which begins in October and 
ends in September end our whole accounting system and data 
collection system is on that basis for the Company and all its | 
sucvsidiaries. 

Q Do vou have quarterly repoits, sir? 

a Yes, we do. But they relate to quarters of that fiscal 


year, and not quaxters of the calendar year. 
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Q Do you have monthly reports? 

A Yes, we do have some monthly reports. In most cases, we 
have monthly reports, but not in the sort of Getail you were 
asking about earlier on. 
Q So that the only way you can comply with the terms of the ! 
subpoena with respect to Fraser sweatman, Inc., 

invoices? 

A We would have to collate all the invoices and add the num- 
bers up from those, as I understand it, yes. 

Q Earlier in the week at the request of Mr. Topkis in an 


eariier sukmission so that we might be able to handle any prob- 


| 
| 
| 
| 
| 
| 


ievs that would arise without filing a motion, and for other 


recsons which were mentioned in his earlier submission, I con- 
tacted Mc. Topkis and I explained to Mr. Topkis that we would | 
be happy to accept only two years’ invoices, rather than four. 
And, has this been conveyed to you? 
MR. TOPKIS: I imagine that that would constitute a 
communication betwocn iM. Laister and myself and we occupy a 


rather special reaivticnship. 


MR. YOU WOOD: You don't with Sweatman, sir? 


em eh eam mee 


ne ARNE eae maaan. een 


MR, TODK2S: But the fact is no, it has not been com- 
municated to ir. waister. 
MR. YOUNGWOOD: I had presumed that in Mr. Topkis' 
C3iie to handle cvorything openiy, abcove~board, in an expedited 


Manner, that he wouldn't be concerned with that particular type 


hen ee r.taeemene oxsteetesteatstsetmetparata a 
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of communication, in this instance. 

THE WITNESS: I -~-- 

MP. TOPKIS: Excuse me, Mr. Laister, I will defend 
myneif. 

T don’t oe this. 

JUDGE BARNES: There is no question pending yet. 
By Mr. Youngwood: 
Q Mr. Laister, you do have monthly reports. You also have 
invoices as they relate to our subpoena. WE have called for 
ai.. documents. 

WR. TOPKIS: As they relate to what? 
By Mr. Youngwood: 


we have called for sales, set forth, sales of each product 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Do you have invoices which set forth sales of products of Fras 


2... 


Sweacman, Inc.? 
A x could not enswer whether or not we have got such documents, 


which would give 7wuch detail ag you are requesting, readily 


oo 


available over tiie last twe years. If we did have, then, it 
would take a qrost dea) of time to collate them and produce 
them. 
8) To produce the invoices, sir? 
I would have thought so. 
MR. TOOXTS: Uxcuse me, Your Honor. 
If Mx. Youngwood wants our invoices, he can have our 


invoices. We are not boiding anything back. It never occurred 


| 
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hat he would wart to start tabulating an awfu) lot vo: 


Mr. Youngtiwcoc, is it going to he 


tava calendar informatior? Hew! 


YOUNG, OOD: Your Honor, we have received returns 
i nave indicated. I have been informed from 15 companies. 
numbex of those companies have fiscel yeare. Every one of 
toss companies has been able to respond, I have been informed, 


lender vear i iind it somewhat preposterous that this 
27@ bean able thus far ©o compute data 


Sstipulute thar salez to Precet 


we mentioned, or any ay 


| 


eac, then, we do not need invoices 
late that sales are as retlecteé in 

4s fine. Qus figurss nay not he 

agiftucult: to drayv accurate market 
company oho wil? not give us calendar 
soudent.  Thit is the informaticn 

‘umpany has cunplied. 
me Suggest tuna’. 


xt3 as he has. suca quarterly reports 


gS em en ee RE RR a ae me 


for the two years, aud you take 


BEST GOPY AVAILABLE 


oe mente me cement 
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these figures and make your calculations. And if Mr. Topkis 
not stipulate, he wouldn't have to stipulate, I will find 
wnetever the document shows. 
MR, YOUNGWOOD: All right. We wiil be happy to 
accept such monthly. I will ask the question. 
By Mr. Youngwood. 
Q Will you provide such monthly reports and quarterly reports 
which will reflect the information called for in our subpoena? 
MR. TOPKIS: We will to the degree that they do. 


JUDGE BARNES: To the degree they exist? 


THE WITNESS: Yes. Could I know for which two years, 


precisely, sir? 
By Mr. Youngwood: 
Q Sure; 1972 and 1973. 
A Calendar years? 

Yes, sir. 

WE wili be happy to do it if it would help. 
Q Pardon ne? 
A I say, we will be happy to do everything we can to help 
here. 
Q Thank you. 

JUDGE BARNES: I don't think it should be necessary 

to go and tabulate 40,000 invoices. I don't think we have to 
have information that precise. 


MR. YOUNGWOOD: We all appreciate your comments. 


JULNSE 


11 wrong. 
MR. TOMAIE: Your Honor, I should perhapa voir 
the difference beticcen calendar year figures orc 
figures is goiig to be trifling in any event, 
we are c@aling with an on-going company. But 
through this, we will. 
JUDGE NARNES: That is wp to Mr. Younqwoo 
joing to he too sreat a burden on Mr. 
THE WITWESS: I will check, sir, and renort back 
th:ough Counsel to Mr. Youngwood, if I may. 
JUNGE BARN’S: Thank you very much. 
MR. YCUNGHOCOR: Thank you, six. 
¢. Youngwood: 
Q Mr. Laister, we have had furnished to us BOC standerd JOCA 
file, which file is said to be the summary of a five-year stratd- 


gy %lan which was shown to Airco, Inc., on ouly 25, 1973. Xe 


that, in fact, the summary ~- I will show it to you ~- for your 


group -<- 


JUDGE BARNES: He will bring it to you, Mr. Laister. 


a @ 


THE WITNESS: Oh, sorry. 


(Mr. Youngwood handed a document to the witness.) 
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1 | THE WITNESS: Yes, without checking each sheet, that 
Be 2 jocks like the complete document that we showed to Airco, Inc., 

3 laet duly. 

4 By Mr. Youngwood: 

5 Q Thank you. 

6 Is this document a summary of a five-year strategy plan, 

7 sir? 

8 MR. TOPKIS: it is whatever it is. 

9 MR. YOUNCWOOD: I didn't hear Mr. tadatenta anewer, 

10 sir. 

i] MR. TOPKIS: I was doing my best to object. 

12 JUDGE BARNES: Yes, I think that is an objection and 
I think the document speaks for itself. This is the document 
you subpoenaed? 


iS MR. YOUNGWOOD: No, sir. No, sir, this is one cf the 
{6 }} documents we subpoenaed. I have no objection to going into the 


17 |i Other documents that are subpoenaed but this is one of the docu 


ments we subpoenaed. If this is a summary of it, then, why 


don't we have che plan? 


This is one of the documents subpoenaed. We subpoe-~ 


naed documents which contain, provide or set forth, five-year 


strategy plans and summaries and evaluations thereof, of the 
nature referred to by BOC Chairman Leslie Smith during the inves- 
tigational hearing of December 195, 1973. 


Y didn’t hear his answer, but I presume this is a 


Who 


2 jocument that was 
to Airco, Ince, in duly. 
far. Youngwood: 
Let me repeat wnat I said, sir. 
We subpoenaed documents, vlural, which contain, provide 

oz set forth five-year strategy plans and swocaries and eva ua- 
ticns thereof, of the nature referred to, by BOC Chaizman Lesiit 
Are there any other documents similar to this? Are “here 
any complete documents, five-year strategy plans? 
A There are earlier ones. But ZI believe that represents <-- 
I am afraid I can't answer that question. I am not sure if 
there are earlier ones, and I am not precisely sure where eech 
page of that document: vas obtained from putting it together when 
we geve it to Airco, Ir Last July. 

mM. TCPKISG so that there may be no misunder- 
Standing, Your Honer, that was the entirety of the document that 
was given to Airco, Inc., last July, which was referred to in 
Mr. Swith's testimony, and which was subpoenaed. Wwe have now 

ic. There are no others. 
There was nothing else given to Airco, Inc., om that 
five-year plan. 


MR. YOUNGWCOD: Your Honer, I think possibly 


A 
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i Tookis is somewhat confused. 

it states here the witness said we did produce a sum- 
mary of the five-year strategy. Those you already have. This 
is a aummary, that is ali it is. That is what we were told tha 
this was. If this is something other than a summary, I would 
like to know. This is the entire five-year strategy plan. 
By Mz. Youngwood: 
Q Can you tell me if this is the entire five-year strategy 
plen? 
A It certainly isn't an entire five-year strategy plan for 


the wnole BOC Group. There are hundreds of documents produced 


all over the world which go into making up that summary, which 


is a distillation of all of the plans of the Group. But it does 
rejresent the Group summary strategy plan. 
Q Thea, there is no narrative report? 
A I can't sey that there is no writing attached to some of 
those documents that are put into our central group strategy 
office. But nothing else was produced or shown to Airco, Inc. 
Q < understand that, sir. But our specification 2 refers ts 
documents which contain, provide or set forth, five-year strategy 
plans and summaries and evaluations thereof, and, then, we say 
prepared, dated or received during the period 1967 to date. 

As I understand it, there may very well be other plans, or 
there may he narratives which are related to these numbers, 


which ate in here, which we don't have. 


é 


Q Ts it true that there iss « olan E whi 228 i3 merely 

Aa guiaMary, for the qaves divieles, 

A Fox tne Gases Mivision in the ULK., or the @aevs Division 

in histralia, or the Gases Divisica in New Zealand, yes. \f 
have to check, I think, to be able to answer <hat questi 

more explicitely than thot. 

Q Are there any plans which relate to the varticular Ero- 

that BOC might have or the particular plans BoC might 
respect to exsansion then North America? 


No, sir, those vou have had. 


Are there any pleos which rention any degires 


have been through our plans as carefully as ¥e have beer: 


and we have extracted and 
given to you every piece of paper which reletes to cur North 
American interests. 
SO thst the other document and the documents snd the other 
pupers refer te te BOC Group interests,generally speaking, 
the world. 
tiie plan itself, of which this is a sun- 
information, what type of --- 


[Rs TOPKIS: No, no, no. 


: 
| 
| 


{ 


| 


| 
| 


| 


4 
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170 
THE WITNESS: That is not a summary cf a plan. 
MR. TOPKIS: That is the whole confusion here; this 
is not a Reader's Digest version of a larger document. 


MR. YOUNGWOOD: Then, the Chairman was incorrect, sir 


, 


MR. TOPKIS: No, the Chairman was not incorrect. | 


MR. YOUNGWOOD: Then, what did he mean when he said | 
a summary? 

JUDGE BARNES: Mr. Youngwood. 
By Mr. Youngwood: 
Q Of what is this a summary? 
A That particular document was put together from information 
in our group strategy office, specifically, to provide a bhack- 
ground of data for Airco, Inc., when we had our discussions wit 
them in July. 

We have been through those other documents, and insofar as} 
they relate to North America, you have had them. But without 
going through each page, fT would find it quite impossible to 
tell you where the inforamtion from each page has been curried 
‘from. 

Q Can you tell me the meaning of JOCA, please? This is des- 
ignated standard JOCA file. What does JOCA mean? 
A i think it is the -- may I look? 

I think it is just the sort of crdinary file mumber. I 

think it 4s put on by the people who make the file. 


JUDGE FARNES: Bring it over to him and show it to 
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WILCNHSEB, Me. Youngwood. 


nS. 2" mA NN 


MR. ZCUNCYOOD: Okav. 


1 Reenter at Aemgetintenrereaee <weantengenonary Siemens 


ama et a 


THE WITNBSS: Oh, OCK, it is the name of tie people 


wh. make the file, I think. 
{Laughter.) 
MR. YOUNGWOOD: Thank vou. 
By Mr. YOungwood: 
Q Does BOC have periodic budget plans prepared? 
A xyes, we do. 
Q How do you segregate the plan? Do you segregate 
division, 1s your budget prepared by division, or -<-- 
A Yes, it is prepared by each of our divisions and cach part 


4 


of the division prepares its part of the plan, which, then, con 


' 
tributes to the divisional plan, and, then, that in amalgamated} 
into a centrel, corporate summary, such as i# rep>:sented on 
some of those sheots you have there. 


Q Bo you also heve a marketing pian? 


Q Separately, from what? 
A Not separately from the divisional plan. The divisional 
plan includes the numbers, and any comment that the division 


wants to make on those numbers. But there is no set marketing 


P Not separately. 
| 


plan. 
Q Have you examined the budgeting plans to determine whether 


there wexe any comments therein which related to any possible 


. 
To 1  chacerpanoapaiineeanenematenmanmapenange 
Jaen eboney 2 asapen eaten cnet om aR ie REN SNR A wae aon 
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Gaestre to expan’ into the United States? 
A Yes, we want through all our papers and the budgets were 
Ge2lt with in the same way as the correspondence. 
Q Have you axamined the business forecasts? 

Yes. in the same way. 
Q Strategy plans? 
A 


Yes, all of the files were examined. 


Q t have before me a document which we received from you; it 
is entitled InterMed Progress Report, 1973, and we have desig- 
nated it as CX-274, and I will show it to you, if I may. 
(He handed it to the witness.) 

A Yes. 
Q Can you tell me what that is, please? 

MR. TOPKIS: It is a document prepared by somebody, 
and addressed to somebody. but we nave got some people who are 
our dear friends here, but they have business interests some- 


what antithetical to ours. 


I would like to not go into the subject matter of the 


Going, what the thrust of the questioning is. 


MR. YOUNGWOOD: My only questioning really will relat 


document in their presence and I don't understand what we are | 


to whether that is an exyract from a document which might con- 
tain other information useful to us. I will not go into the 
contents of the document. 


lik. TOPKIS: Okay. If the witness knows whether that 


t 


chat was produced, well, 
92 & routine document, ic wae > reacast te have 2 


as I recall it. 


coquest to have a progress report from 


Prom InterMed, we were, then, calling it, 


lical equi,menc crouping. 


i would have thought -- I can’: 


ting, 


aiarcesed to me, I can't remewber that, 


raper on it, like that. 


ype of document exist for other Divisicns a3 


A Not necessarily. Each Division in our group operates wen’ 
mousty and differcatly. and quite differently in style, sometimes. 
} 
It depends upon the Chief Executive running it. So they don't 

@Li follow che sane “ornat Of information. either, for exampld, 
woul¢ this represent onc of a series of progress reports. This | 


KEMLELONLe! & BPO DrOgress report. | 


Q You hive indicated not necessarily. Does that mean that itl 


| 
| 
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did not exist for gas, fer your gases division, for instance? 

A Oh, I am sure that they didn't do a progress report just 
like this. 

Q You are sure they did not, sir? 

A Yes, if they did it, any reporting they did would be in 

a different way. They would report monthly, for example. Unde 
normal circumstances, each of our divisions reports monthly. 

Q On that very subject matter? 

A On this subject matter? Oh, no, Gases Division isn't 
resvonsible for things like wheelchairs and orthopedic equipment. 
Q No, I recognize that, sir. 

A Yes. 

Q But for those products which they are responsible, would 
they indicate the type of information listed on that particular 
piece of paper? 

A Not in a form of a progress report, but they would cover 
any acquisition activity in their ordinary monthly report as a 
matter of routine. 


Q Ordinary monthly report, sir? 


A Yes, a monthly report. Every Division produces a brief 


comment for its operations on the month. 

Q Is it possibie that you furnished us an extract of somethi 
from a monthly report? 

A For gases? 


I €o not recall. I have tried to examine each document 


a lOXE 176 


‘ 


hich we have receivcc and I don't recall any monthiy report 


ty have miujivzed it. 


from gases, yes, sir, and i am wondering whether I right pos- | 

i i 
I wouldn't have thought you would have received anything 

zum a ronthly report on gases, because they, as a Division, we) 

concerned with the U.K., and Eurepe. 


Q Oh. 


A We don’t have a central central corporate gasez group. 


RAEN tnt tt td 


Perhaps that is what is confusing you. Our gases operations 


are operated pretty well autonomously, and the one in the U.K. 


operates for the UK and Europe and Northern and Southern Irelan 


poy 
* 


Q Was there such a report written then with respect to pos- 


sible acquisitions in the United States? 


j 
| 
i 
H 
£ 
f 
H 
‘ 
} 
5 
i 
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A You have received those. They were not dealt with by our 
Gases Division. They were dealt with by our Grcap Strategy 
people. 

Q Will you describe, please, the procedures which were fol- 
lowed by BOC in complying with specification 5? Specification 
5 reads as follows: Documents which contain, provide or set 
forth summaries cf minutes of meetings, of communications between 
menber os the Executive Committee or Board of Directors of oc, | 
which minutes or summaries refer, analyze, compare, comment wa! 
set forth or relate to entry or potential entry, or increase in} 
ma‘cikct shares, in the United States in the industrial gas market, 


or in any medical products market for the period !967 tc date. 
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JUDGE SARNES: My. Laister, here is No. 5. 


(He handed the document to the witness.) 


a 


THE WITNSSS: Oh, thank you very much, Your Honor. 

Yes, Company Secretary, Mr. Alan Leslie, CAB 
Leslis, was asked to go through all of the formal minutes of 
th: Board of Directors and of the Executive Committee and to 


extract all minutes which were relevant. 


Additionally, I know that the Chairman, Mr. Smith, 
X 


ete A A AEE OO a RE a 


dii, himself, go through minutes and files for his own informa- 
tion and had discussions with Mr. Leslie, you know, about the 
macerial. So that it was, most of it, was double-checked to 
insure that we had done it properly. 

By “Mc. Youngwood: 

Q Then, I presume that we can, I assume without any fear of 
contradiction, that there were no documents containing, provid- 
ing or setting forth minutes or summaries of meetings, and so | 
forth, with respect to the Perham Greenfield studies? 
A I think there was one reference in a Board report, which 

I think you have received. But in actual fact, the Perham 
Greenfield Report was discussed at a meeting called "BOC Inter- 
national," which was an informal, a more informal meeting thar 
a Board meeting and it has a different constitution. 
It was discussed at a Chairman's committee meeting and 
here wera no formal minutes of that. 


fa Ge, 
ah 


then, there was ms action taken? 


C2 ny 
Md wit 


1 


: Because it was not ELC tO th : because the deci- 


» F 


610% Waz to take no action. 


| 
| Q Then, the fecormendations were neither adopted nor 
rejected? 
A I don't think that would be a fair assumption, 
Q were they a2topted? 


aA Yee. 


MR. TOPKIS: If Your Honor please, at this point, fr 


| 


hunk we are so far beyond the question of compliance with a 

Stopoena, we oxght to stop. 

JUDGE BARNES: TI think that is correct, mr. 
Youngwood. 

MR. YOUNGWOOD: JI think ies inate: Your Honor, is 
whether we could assume, as we do at this moment, that BOC did 
not adopt a study. The ieee for and the reason that I have 
pursued the course of etion that I have is to insure that we 
have every document which relates to that particular study, whidh 
apparently might form an important element of this case. 

THE WITNESS: You do, sir. 

MR. YOUNGWOOD: All right, thank you, 
By Mr. Youngwood: 
Q In an earlier filing by your Counsel, Mr. Topkis stated 
that if Complaint Counsel -had wanted documents Pertaining to 
possible acquisitions in the United States, they could have agnep 


for them clearly. He felt that when we asked for documents 


“ 1089 " : 


relai:ing to entcy or potential entry or increase in market share 
in the United States, that we were not concerned with possible 
acquisition. 


Did you at any time search your fi’ 3s for possible acqui- 


We have done so. 


Q Oh. Then, the materials which we have relate to all pos- 


sible acquisitions that BOC might have been interested in dur- 
ing the relevant period, which we will say, is 1967 to date? 
A That is my understanding. 
Q Were any files searched --- 

MR. TOPKIS: Oh, excuse me, just a second. 

we talking about gases and medical fields? 

MR. YOUNGWOOD: Yes, sir. 

MR. TOPKIS: Okay, fine. 

MR. YOUNGWOOD: Yes. 
By Mr. Youngwood: 
Q Was there any file search in response to specification 6, 
oths< than the files of the individuals mentioned therein? | 
A “ould you repeat that question? Are you asking were these 
files searched, or were other files searched? 
Q WEre these files searched? 
A These files wore searched, yes. The individuals concerned 
wero. cach askeé to search their files and it was generally known 


| 
=f any files that anyone had that related to North America 


rt 
4 


| 
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should aiso be searched. 
Q That would have been, included Fraser Sweatman,<inc., 
would it not? 

Yes, sir, certainly. 

Mr. Laister, I have only a few more questions, then, we 

be through. 

in December, we asked you, asked Mr. Smith, whether there 
Wa3 any contact whi: had heen made with any Cuwpanies in the 
United States in the industrial gas field. Both of you 
responded no. 

We now have received documents which indicate that there 
was substantial contact made. If just would like to insure at 
this point orce again that we now have the entire compliance. 

At that point in time, I think we may have had a difficult? 
in language, beceuse the answers to the questions are very 
clearly no, that no contact at all was made, and it is obvious 
now chat there was contact. 

If you wiil, I would like you to assure me that we nave 
records which reflect all contacts made. 

MR. TOPKIS: I the speech may be stricken, and we 
may deal only with the question, I will have no objection to Mr. 


Leister’s answer. 


JUDGE BARNES: Ali right. Are you referring to speci- 


fication 6? 


OE NE A A a eee 


MR. YOUNGWOOD: Your Honor, in December, wien we were 
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up in New York, we asked questions which are not very dissimil 
from specification 5. 

JUDGE BARNES: I am not interested in what you asked 
in December. I am interested in you directing your questions 
to the subpoena which we have iuoued. If you have other ques- 
tions for Mr. Laister, call him as a witness ir the proceeding 


pu. 


is being submitted to us now is somewhat more responsive to our 
requests than what was given to us in December . 
JUDGE BARNES: Isay, let's forget about December, as 


far as IT am concerned here today. Ask him if he has complied 


MR. YOUNGWOOD: I would just like to insure that 3 


with specification 6; if his interpretation of specification 6 | 


includes documents which relate to potential entry in the Unit 
States industrial gas market, something like that. Let's have 
a specific question, and not what he said in December. 
By Mc. Youngwood: 
Q Alli right. 
Have you complied fully with specification 6? 
A We have, sir. 
Q My only Sie ecusan relate to, and I am diverting at 
this point ir time, to sales by Fraser Gweatman, Inc., and also 


sales which are listed as rubber and sundry products, I believe, 


rubber and plastic sundries. 
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kuention first 
& listing for 


VOPRISs old 2¢, please, 


JUG BARNES: Show the witness an4 ask htm. 

MR. TOPKIS: Without mentioning them, 

MR. YOUNGWOOD: All right. 

(Mz. Youncwood shoved documents to che witness. } 


don’t see anything in here about 


MR. YOUNGWOOD: It is not here, 1! will get te that. 


in Fraser'g letter. 


1 
' 
i 
H 
} 
| 
| 
bi 
i 
i 
H 
' 
} 
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I recognize that, yas. 
JUDGE GARNES: Let’s State generally, sco we know what 


You. are referring to without putting any woney figures in there 


SAS eee ot cn oe ete 


By Mr. Youngwood: 


Q The response refers to accessories, It refers to veterinary 


accessories, dental accessories and hospital accessories? 


A 


tA Ne 


Q And doesn't break them gown any further? 


cor aeemeinen aes sme! Mh 


A Theil: is right. Mr. Sweatman was asked to give as much 


' ‘ 


infoxmation to regia “f with your tabulation as he wag able to, 


a 


in the time available, particularly, anc this was the only 


detalii that, in fact, he had categorized to handi:; go that ~-- 
So that we -~~ 

ee: 

4 
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Sc this is, then, what was listed. So you have as mich 


invormation as I do, for example. 


Suppose may be broken down, to the detailed analysis, into some 


Again, there are invoices and things like that which I | 


of the categories you want. But without going through that pro 
cess , for which no time was available, we would not have any 
more detailed information at this stage than that. 

Q Can I presume that the word accessories relates to those 
items listed in the ciieliaiihine ot the subpoenaes mailed out 
to third parties? 

MR. TOPKIS: I don't think that is a fair assumption 
at all. And I don't know how this witness can be asked to 
ili the question. All he knows, not being an officer of 
Fraser Sweatman, Inc., is that he sent a questionnaire to Fra- 
ser Sweatman, Inc., and this is the answer that he got back. 

JUDGE BARNES: I think the witness can answer that 
question; if that is the answer. 

Is that correct, Mr. Laister? 

THE WITNESS: That is correct, Your Honor, yes. 

MR. YOUNGWOOD: Your Honor, --- 

THE WITNESS: For all I know, it may inciude items 
that weren't on your list, for example, in accessories. I don' 
suppose your list was a totaily exhaustive list of all the medi- 


fl cal items that could be sold. 


ee memeeed 


a 


wa & 73] ae) 


AAA ER RE Et NEN Ae. Aah NN 


*)) 


, Luu 


sy Mr. Youngveod: 

ir. No, wwe had another category, and <= believe + 
thare would be individuals who might believe that anesthetic 
equipment, it could extend or include products other thar those 
thet we have isited. And that is why I 2m somewhat concerned. 
A Yes. WE made the list available to Fraser Sweetman and 
that is the information that I have received, and signed for. 
Q So that the material which has been given us, then, is 
noc at all responsive to the request, is it? 
A It was very responsive, we felt, in the effort that was 
made. 
Q Yes, sir. But you have indicated that accessoriés which 
You have listed are not necessarily accessories that we have 


listed? 


A No. gir. I am just saying they cannot give you a detailed! 


breakdown of that accessory list. If we had been able to do so 


we woulc: already have done so. 


Q So, the only way to do it, then, is to give us the invo 


A As far as I know, tuat is correct. 
fe) Can you tell us what categories were included in, the 
accessories? 
A I can't. ., 

JUDSE BARNES: Mr. Laister, can you furnish Mr. 
Youngwood a listing of the items included in accessories? 


THE WITNESS: I am sure thatPraser Sweatman could. 
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« Youngwoc! : 
All rithr, would Fraser Sweatman also be able to give us 
an estimate, his estimate, as to the percentage of each of the 


accessory figures as they may relate to our particular market? 


A We can ask him. I can't tell what his answer will be but | 


we can ask him, sir. 

Q That could be helpful. 

A But what you realize, a percentage may not be precise. 
we had precise figures, you would have already received them. 


Therefore, a percentage may be an estimate. 


Q I would be, at this point in time, willing to accept any- ! 


thing which would permit us to formulate a market share. And 
if that is the best that can be done without the invoices, then 
at least that would be a start. 

A I would be very happy to go back to them and ask them to 


help in that way, if they can. 


; 
} 


‘ 
i 


6) Mr. Laister, there is a category listed as rubber and plas- 


tic sundries. It ia listed in the submission which you have 
made to us now and it was also listed in an earlier submission. 
It was the larger category, I believe, of peiienben that were 
gold to non-BOC subsidiaries in the United States and there wer 
also gome products ot this nature sold to subsidiaries in the 
United States. 


Is it possible to explain what rubber and plastic sundries 


owners an eee pene wate sean eather tts 


| 
| 
| 
| 


| 
j 
| 
j 
| 


so etre regan nner 


RE i OR ete ly an SO meted 
AC tg CET e+ an —amneeeanso-eemeesvent cannot oe 


<a a eo 
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JUDGE BARNES: Can you furnish that informatior to 


Youngwood ? 


THE 'YJiTNESS: Yes, we can ask “r. Sweaim: 


it is 


he is referring to, to give a 


included in that list. 


TOPKIS: I am sorry, I am a little 


doses no: appear, so fer as T car see on this Statement, cay 


in-crmation relating toe saies of xubbar and plastic suncries to 


noi-BOC subsidiaries. 


MR. YOUNGCHOOD: Okay, 


MR. TOPKi£: ‘Whatever rubber and plastic sundries 


MR. YOUNGWOOD: That is in your cesponse “o our 


~ a 
bay 


tecun, and I vell ev 


fev Zays earlier. 


mast that B30C be required te comply with subposne duces 


2 that you also furnisied that material a 


MR. TOPRIS: Ch, I see. 


MR. YOUNCWOOD: The only reason they asked for that 


“ticular inforzat 


‘Late inhalation 
equipment. 


MR. TOPKT 


what. is included in the term rubber and Plast:.c suudires, 


fon ig so that we might be ablz to differ- 


aneethetic equipment and inhaliution respir: 


5: i see. So we are being az :aéd in carticu-: 


{ 
‘ 
; 


f 
} 
} 
i 
‘ 
i 
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YOUNGWOOD: Yes, sir. 
TOPKIS: Okay. We will do the best we can. 
MR. YOUNGWOOD: We would be happy to take a look at | 


a percentage estimate, with respect to the percentage, as they ‘ 


relate to endo-tracheal tubes and percentage relates to trachea+ 


tony tubes and any other items contained in there. 

THE WITNESS: if we have that information available, 
we would be happy to provide it. But I really don't know 
whether they do have it available. 

MR. YOUNGWOOD: Mr. Laister, thank you for appearing 
and answering our questions. 

THE WITNESS: Thank you very much. 

JUDGE PAPNES: Any questions, Mr. Topkis? 

MR. TOPKIS: No, Your Honer. 

JUDGE BARNES: Mr. Wade? 

MR. WADE: No, sir. 

JUDGE RARNES: Mx. Laister, thank you very much. 

MR. LAISTER: Thank you, Your Honor. 

(Witness excused.) 

JUDGE EARNES: Are there any cther matters we can 
discuss frvicfully at this time? 

MR. TOPK(S: Could Your Honor just tell us what your 
Gailv schedule will be? We will start at 9:30 a.m. every day? 


JOOGE BARNES: 9:30 a.m. and go to 12 p.m., 12:15 p.m}, 


137 
4 109% 
4 convenicni: poiuc, 12:30 p.m. and Péz cps came back at 


£ 


$230 p.m. or 5:06 v.m., sometht 


2 tow 2 8 bre oy oe ew 
ie “ty Ke ChAT « 


MR. TOPKIS: Very good, Your Horor, Thank you. 


JUDGE BARNES: I would like to adjourn at 5:00 p.l. 


. | 
every day if it is conveneint but we can Stay later if we have | 
| 


a vitness we have to dispose of or who car’ come back. 

Will that be satisfactory? | 

MR. TOPKIS: Oh, absolutely, Your Honor. | 
j 

MR. WADE: Yes, gir. | 

MR. YOUNGWOOD: YoOar Honor. 

JUDGE BARNES: Yes? 

MR. YOUNGWOCD: I believe that we might he uble to 
fave ourselves scme difficulties. Mr. Topkis has asserted that| 
tne Gifference between figcal year gales figures and calendar 
* saies figures is somewhat trifling. {If Mr. ‘Yopkis would 
willing to stipulate that the figures which exist for the : 

cular fiscal year would be accepted as calenuar year fig- 


for our purposes, our sales purposes, I think that might 


Save us a considerable amount of work. 


| 
JUDGE BARNES: You have nine months of cone fiscal yea! 
iv cxlendar year. If you will just take that fiscal year and | 
Say ‘chat applies to the upcoming calendar year, whatever you 
#11 can agree to ‘a ait right with me. 

MR. TOPKIS: We will do our best, Your ifonor. het Ua! 


take a look at it. 
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JUDGE BARNES: All right. Is there any point in hav- 
ing unother pretrial? 
MR. TOPKIS: £X don't think so. Just one thought 


nccurs to me, Your Honor, I see we have on the first two days 


| 
! 
| 
| 
| 
| 
| 


} 


ef the trial scheduie, one witness per day. And I can assure | 


the Court and my adversaries that both Mr. Wade and I are notor'- 
| 
ioasly brief in our cross-examination. ! 


JUDGE BARNES: I am glad to hear that. I am going 


MR. TOPKIS: You may hold us to it. I wouldn't want 


us to mun out of witnesses. 


JUDGE BARNES: We have a great number of documents we | 
could take up on those two days and maybe dispose of all the 
documents. 

If they dor't need a witness with a document, bring 
it up, offer it. Y can't set the. schedule. We do Want to keep ; 
busy. 

MR. YOUNGWOOD: Your Honor, the reason that --- 

JUDGE BAPNES: Mr. Topkis and Mr. Wade will be down 
here fron New fork and they don't want to be putting in half 

| daya. - : 
MR. WADE: That is right. 

MR. YOUNGWOOD: I would volunteer that we listed only | 
. witness for both of those days because we helleve that theiz! 


scimony might be somewhat more lengthy than the testimony of 


allOO 189 
I would presume that recognizirs; che elecrity with 
which Mc. Topkis will cross~examine, it is possible that he may, 


with to devote more of hia time to cross~axeminatior. of these 


witnesses than any others. 


Also it should be noted that Mc. Flam has been called’ 


to appear at 10:30 a.m. and, therefore, we have deprived our- 
selves of one hevr on “hat day. 

JUDGE BARNES: All right. 

We do want to keep busy and keep the case moving alo 
So if nothine further, I will see you on May the 6th. 

MR. TOPKIS: Very good, thank you, Your Honor. 

MR. WADE: ‘Thank you, Your Honor. 

(Whereupon, at 12:55 p.m., the prehearing conference 


co 1cludad.) “ 


#CR_ THE COMMISSION: 


Alec Ylamn 


COMMISSiON: 


303 
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PROCEED IUGS 
JUDGE BARNES: This is the commencement of formal 
aeavings in the matter of British Oxygen Company, Limited, 
2t al, Docket Number &955. 


As a preliminary matter this morning, I would jike 


+ Se tng 


to offer to the complaint counsel verified statements from 


North American Draeger, which I received in the mail Friday. 
is in respcense to the subpoena. 

North American Draeger, in a letter addressed to me 
jeted May Jst, 1974, asked for confidential treatment of these 
figures and also for in Camera treatment if the information is 
later received in evidence. 

On Friday, I ented an order in response to complaint 
=ounsel's motion filed carlier for protective order. I entered 
a protective order covering sales information and shipment 
figures and the same order will apply as the protective order 
which = entered on April 24th in ordering complaint counsel to 
make certain documents available. 

So, wa have one protective order that applies to all 
sal2s i.nformaticn in this proceeding. 

Did you receive the copy of my later order? 


MR. 'UPKIS: The one on Friday? Not yet, Your 


JUDG): BARNES: Are there any other preliminary mat- 


ters we can tal:2 up? 
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MR. ‘SHURMAN: Your Honor, on the basis of the protect}- 
oide», there is one more document that we have Listed on 
xaibit List that we have not turned ove> +O: Mo. Topkis. 
sd a protective srder for this particulie document. 
laint counsel intends to introduce this document through 
npster ac it wes received from Mr. Dempster, who will 
pearing c: Wednesday. So, if we could get a protective 
oder 0 cover this ae particular cocumert which had their 
the J. S. market. 
JUDGE BARNES: What is the nature of tne information 
the document? 
MR. TiURMAN: The nature of the document is Liquid 
i'r of Canada's plan »rior to entering the U. ©. industrial 
BOS use market, to theic form of entry, how they planned to 


enter, what companies were available for acquisitions, 2s 


JUDG: BARNES: When are you going to turn this over 
to kesvondent? 

MR. .iURMAN: As soon as we get a pretective order. 

Also, Your tonor, I might add on this, maybe it is 
4 littie premavure in saying as soon as we get Aa protective 
orlcr -= some portion: of this document are in French. We 
DeLiev: that we would have to interpret that and get a cerzri- 
fication as to the interpretation of the French. 


JUDGE BARNES: When are you going to do this? 


A $105 


MR. THURMAN: Hopefully today. 

I don't know whether Respondent's counsel would 
accept our certification from our interpreter or would want 
an interpreter of his own to certify it, also. 

JUDGE BARNES: Let me suggest, if you are going to 
offer “he document on Wednesday, turn it over tohia right now 
and we will worvy about the French later. It will be under the 
same protective order that I entered on Friday. 

MR. THURMAN: I tum a copy over to Mr. Topkis and 
a copy to Mr. Wade. 

MR. TOPKIS: Your Honor, one other preliminary 
| matter. 

We have not previously submitted to you a formal 
protective order relating to the document which we produced 
to the complaint counsel. I would like to do so now just to 
make the record totally clear. 

JUDGE BARNES: I take it this order will not be 
filed? You are merely presenting it to me this morning? 

MR. TOPKIS: I am presenting it to you in the hope 
that Your Honor will sign it whenever it is appropriate. 

JUDGE BARNES: Is it different from the one I 
entered on Apri. 24th? | 


MR. TUPKIS: I think it tracks it perfectly, Your 


JUDGE BARNES: Any other preliminaty matters to 
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take up? 

m. ADE: Your Honor, while we are on “he subject 
Oo Peocective orders, we have not yet filed cur list of out- 
sicé counsel pursuant to your order in connection with BOC's 
subpoena matter. 

‘noe? counsel are Messrs. MacWhorter, Wollien and 
neaber; of the firm; and Mrs. Campbell, Mr. Hawkins 
Ncweom>, wro are assisting us. We will file this 

Qur Honor will take a copy of it. 
BARNES: I will take a copy of it. You file 
eecary’s office. 
ke it you owe me a list, also? 
MR. TOPKIS: We will get one. 


JUDG: BARNES: It was filed with the secretary's 


MR. -0PKIS: Yes. 
JUDG: 3ARNES: I assume I have not gotten served. 
‘JRMAN: Your Honor, further on these protective 
of people available, I understand that at the 
“onfercnce in which I was, unfortunately not 
‘eetar..es were included in these designated 
nO des:.gnation of any seerctaries on these 
to have eccess to confidential documents. 
y: be'iave it should be carte blance that any 


avi fomm or what~-have-you. should have access 


24 


25 


eee 


| 
| 
| 
| 
| 
[ 


Se 


eeceeeeenterescn en er emma ens ena mts ity ee eta aT ta AE Aen Le TOA AA. A ee A A I nS 
pp rasan oi DSSS SS eS RR 


' 
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even though this is more of a problem for third parties’ 
information than counsel problems. Since they are not 
present, I should speak to that. 

They certainly should not be given any access, any 
secretary go through the documents and reveal the contents to 
operating personnel of respondents. 

MR. WADE: That would be an intolerable strain on 
the office procedures that we have since most of our associ- 
ates do not have their own secretaries. 

I can assure Mr. Thurman the only secretaries who | 

| 


would be permitted access to * .ese documents are those working 


at that moment directly for one of the six lawyers who are on 
that paper. 
MR. THURMAN: Unless the people listed would have | 
access, it certainly is a useless document. 

JUDGE BARNES: I think we dould have a listing of the 
secretaries. 

MR. TOPKIS: What are we going to do then, give a 


List of the 20 secretaries on whom we may at one time or 


ethan se ABR A CTL CNC 


another call to type one paragraph of a document. 

I am not worried about the Federal Trade Commission 
betraying my secrets. I am not asking for any list of their 
secretaries. I don't know why they should ask for a list of 
mine. 


I really think in this day and age private law firm 
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secretaries have every bit as much of a Pight to claim perso 
integrity asa ¢C-vernment secretaries. 
MR. URMAI: I appreciate Mr. Topkis's view. 
* aS I am concerned, Bricish Oxygen and AIRCG 
deserve cce protection of third parties. They are the 
no. Who allege?ly violated the law. Third parties are the 
me. wae seally deserve the protection. 
MR. OPKIS: All the nonsense I have heard in some 


Thue @out presunption of intebest -- 


‘DE: Vaat is very close to a motion for mis- 


MR. -:URMAN: Aliso, this protective  .cder that I 
“n': wead ccipletely but just submitted by Me. Topkis, it 
euch docuascnt produced by BOC should e covered under 
eotectiv. order. They certainly have to show cause why 
( *ctection, not just make a bienket request and 
they svbnit to the Federa! Trace Commission to 
covered by proterztive order, 
The Comnission certainly will have this available 
then ét a i: cer dace on any type of review. 
I sucuit that this is not a prope> protective oder 
cover BIC. 
JUDG” BARNES: Can you show me ay procective orjers 
seen ontered at the Federal Trade Commission that 


MeCY'stari:s ac slerks? 
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MR. THURMAN: No, sir. I never have had secretaries 
or Clerks review protective orders. Lawyers in our operation 
review -- 

JUDG: BARNES: Has one been entered which required 
a listing of << cretaries? 

MR. THURMAN: No, sir; I have never had this brought 
up before, in my experience. This isnormally why it is very 
restrictive as to a protective order, that only proper — 
that deserves protection falls under a protective order becaus 
it is so hard «to control. ] 

JUDGE BARNES: I am not going to enter an order | 

‘coday requiring a listing of the secretaries in the law firn. 
I am going to leave that up to the integrity of Mr. Wade and 


Mr. Topkis. I will accept this listing as compliance today. 


] 
| 
{ 


| 
| 


MR. THURMAN: One other matter, Your Hance. 


We have an answer to complaint counsel's request 


sotncamsnaatsant ete 


for admission of fact. It is a supplementary request that 


was filed. S80C respondent has responded with an objection 
it is too close to trial and therefore plan on not answer- 


ing the request for admission of fact. 


Sr eerie 


Rather than respond in writing, I believe it might be 
peeper at this time to take up this objection and respond to | 
it, with Your Honor's permission. 

JUDGE BARYES: Is this your complaint cowisel's supple 


mental request for admission of facts? 


re ea nam men 


cee neenecn ern in wemrecnpeeaemetan estate tee CCL CET Ae AM ae 


mean oar 
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TAURMAL : Yes, Your Honor. 
BARNES: Filed April 30, 197"? 


_ URMAN: Yes. 


BARNES: There has been a bianket objection to 


: juests? 
iJURMAN. “es, Your Honor. 


PTS: Has Your donor reesived a copy of our 


JUDG: BARNES: No. 
‘s t'or2 any further statement 2ither side wishes to 
is tine before I make a ruling on this? 
‘ust as a formal matter, we have not 
paver yet with the Commission stating our 
we do object to complaint counsel's request. 
“TURMAN: Complaint counsel submits that the 
rithout merit. There is nothing inthe rules 


ifs cuomit request for admission of facet just 


wily, tese documents are in the possession -- 


“vad from Respondents. Certainly, that is not 


elope. «-@ intend to proceed with some other 
iesion of fact. 
‘met get & stipulation on the sales data which 


“erec that we try to work out a stipulation. 
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Respondents pushed this trial to try to get -- they have been 
vaniing to go t> trial since April lst. Just because the Com- 
mission got an injunction, there is no reason why the Commis- 


sion should not have proper time to prepare their case. We 


One of the things to expedite this trial is to 


| 
are going along and we want to expedite this trial. 


request admission of fact. Therefore, this is entirely an 
invzlid objection. 

JUDGE BARNES: All right. 

As I cead Rule 331, it says, "At any time after 30 
cays after issiance of complaint any party may serve on any 
other party written request for admission." 

Rule 331 also says, “Copies of docwnents shall be 
served with the request unless they have been or are otherwise 
furnished or are known to be and in the request are stated 
es being in the possession of the other party." 

On these docuzents, Mr. Thurman, did you state that 
they are in th: possession of the other party? 

MR. ‘CHURMAN: Technically, it was not stated in the 
motion. But ail of them are- received from Respondent. 
Some of these documents were only received a couple of days 
before request for admission of fact was filed. Respondents 
have been very delinquent on answering the subpoena on giving 
éecunents over. They ave two weeks past the return date. We 


need the documents before we can go out and request for 


a lll2 — 


Certainly they know thes2 documents were 
ion. It is a simple request. 

DE: Your Honor, I must say thet from the very | 
ining my client has given every Piece of paver that the 
coapliaint -s;uasel has asked for on time and early. Ags far 
chis particular veaquest for acmission 3f facts goes, I find 

Me.Thurma:'s characterization of it is net exactly in 
accerdance with the piece of paper. 
for iustance, Request Number 15 talks about BOC 
ing som> interest about something or cther. There is 
- tment stited there. I have never seen any such expres- 
intere: f have no idea where to look for that. And, 


-¢ ¢tact ucack.1g tha’: one down on May 6, 1974, when this 


ijy started, strikes me as inappropriate and 


SARNES: Who is Mr. Bollinger? Is he an 


‘ .acent.y is a BOC problem; I don't know. 
‘URMAN Excuse me, Your Honor. 
I dii not direct this to AIRCO. AIRCO did return the 
subpoena on tiie. 
twa: diveecing ny remarks to BOC. 
MR. °)?KIL: Im Item 15, that is the blindest kind 


sta cemeiyve: 
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"On or about September 3, 1973, OBOC expressed an 
interest to Mr. Bollinger" -- 

Who is Mr.” Bollinger? I have no idea. 

-- " in obtaining information concerning any company" 
et cetcra -~ “jnich Neiderhoffer, Cross and Zeckhauser, Inc." 
-- who are the; -- "represented." 

How can I do this? 

Obviously that came from a document somewhere. They 
gave me the document. I prebably would admit it is an 
authentic documenc. 

So far as the vest of these reguests are concerned, 
they are the sane kind of imprecise charact-e~izations of 
testimony in evidence rather than evidence. They very first 
one says that :1e '73 combined sales of BOC and AIRCO account 
for move than <ne sales of industrial gas than any other pro- 
cucer of iidus ial gas. Where? Sales in dollars or pounds, 
france. what? 

JUDG® BARNES: Is this in the world or in the U.S.? 

MR. ‘“OPKIS: Exactly. 

MR. \.iURMAN: The footnote, I believe, says world- 
wide basis. 


MR. ‘-9PKIS: {t is world-wide. There is no relevance 


JUDE’ 3ARNE:: I am going to require you to file 


an answer or a spec: fic objection to each of these requests 


a 


acmission: 
SSth. 


MR. 


JUDG 


+ 


MR. 


But 


of : 


tive 
he reoucu: 


igrated tin: 


che proc 


trial. 


: @Fa go: 


to get 


Com; 


ial so, - 


have stated. 


1s < 


MR. 


> th 


Aliid 


ay ifor.day, nine-thirty, and that cate is 


OPKIS: Very well, Your Honor. 


BARN.S Both Respondents will have a 


3€ Yequests on May 13th by nine-thirty a.m. 


“OPKIS: We will comply with Your Fonor's 


‘uy pesition had been in reliance of the last 


ybparagraph (c) of Rule 33°. which says that the 


wiw Judge may determine the final disposition 


be wade at a pre-hearing confsrence or at a 


priov ic trial. To us, that is contemplated 


nuve of requests tc admit should terminate 


ve ro ebjection. We will file the response. 


ADE: We will file the response but we will 
‘ objec ion. 
BARNES: We are under an expedited schedule 


g% to Lave to bend a little. The objective 
the feete. 
aint counsel did file these requests prior to 


"Mm going to require the answer by the 13th, as 


uve aryching else we should take up? 


HURMAN: We have no other preliminagy matters, 


alilo 


Your Honor. 

JUDGE BARNES: Mr. Wade or Mr. Topkis? 

MR. TOPKIS: No. We are ready to go, Your Honor. 

MR. WADE: So are we. 

JUDGE BARNES: Are we going to have any brief opening 
eatement by either side? 

4R. CHURMAN: Complaint counsel does not desire to 

ann Opening statement. 

MR. ‘OPKIS: We are ready to go, Your Honor. 

JUDGE BARNES: We will proceed, then. 

What is your preference now, Mr. Thurman? 

4R. THURMAN: Your Honor, we have a witness scheduled 
to testify at <en-thirty. So, we would like to use the 10 to 
10:30 time to start introducing documents. - 

JUDG: BARNES: Do you have a list of your exhibits 

ean offer for identification purposes? 

I mentioned this at cur last pre-hearing conference, 
that you shoul: hae it ready. 

“4R. THURMAN: If I understand Your Honor, this is for 
the benefit of che »eporter. Our experience is that the 
reporter enter, them as an exhibit after all the exhibits have 
been inatreduced and on the xhibit list say what is objected or 
admitted or withdrawn 

JUDG) 3ARMES: That is not what I had in mind. I had 


jn mind a listing of the exhibits for identification purposes 


41116 204 
you would not have to stand here and read into the record 
i identification each time you offer a document. The identi- 
..tion will be in the record. 


MR. THURMAN: It is already in the record; they were 


JUDGE BARNES: I would prefer to ake it an exhibit 
“nat will go inco the docket binder. I you has an extra copy, 
nap it. 

MR. THURMAN: Your Honor, may I give this for identi- 
-Lceti» -~ it is not properly marked yet. It will be Commis- 
son Exhibit 303 and then we will have to paginate it with 
the letters. 

JUDGE BARNES: Commission Exhibit 303 is an identifi- 

*.Oonvf compl2int counsel's Exhibits 1 through 302, I take it? 


ty 
MR. TOPKIS: We have not been advised of 300, 301 


i 


» Loar Honer. 
MR. | .URMAN: ‘These exhibit lists were filed and are | 


che pocesd. Of course, Mr. Topkis has not been advised be- 


1@ ‘justrmw assigned a CX number to it. | 


JUDG! BARWES: He said 300, 301 and 302 he had not 


‘\DE: Our last CX avmber is 299. 
jURMAN: They do rot have to be in order. 
can assign »2y number we please. 


JULE: BARJES: All right. 
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He ha; not assigned an Exhibit 300, 301 or 302. 

For identification purposes, this will be 303. 

(The vapers referred to were marked Commission's 

Exhibit 303 for identification. ) 

JUDGE BARNES: Is there any objection to Commission 
Exhibit 303? 

Mm. TOPKIS: No, Your Honor. 

I still would like to know who the mysterious 
etrangers are but I suppose I will find out at some point. 

MR. YADT: We have no objection. 


JUDG® BARNES: At this time, complaint counsel has 


cctered Commis; ion Exhibit for identification 303 but they have 


not assigned t12 appropriate subnumbers yet, but this will be 


dene immediate. 


30: merely for <he purpose of identifying Commission Exhibits 
for id=ntificacion CX-1 through CX-299. 
(The oavervs referred to, heretofore marked for 
ijentificasion Commission Exhibit 303, vere received 
in evidence.) . c 
“R. THURMAN: Your Honor, pertaining tb Commission 
Exhibit 303, we do not intend to offer some of the document 
listed there. Yow the cecord, would Your Honor desire us to 
reed the mmbe>; ve ave going to withdraw? 


JUDG’; BARNES: That will be very helpful. 


| 
4t this time, I am going to receive Commission a 
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MR. “HURMAN: Complaint counsel withdrews CX-13, | 
20, CX-24, CX-28, CX-33-B, CX-39, CX-fh, OX-65, OX-120, | 
'y C160 CX=167, CX-189, CX-190,Cy-191, Cx-194, CX-195,| 
CX-19°. CX-200. CXx=201, CX-202, CX-295, CX-206, cx-212, 

: 


Cx-235. CX-237. CX-238, CX-239, CX-240, CX-241. Cx=-252 


CY-272 . 


back? 


j 
| 
t 
MR. *ADE: May I ask the reporter to read those | 


(The testimony referred to was read by the reporter.)) 
MR. WADE: Thank you. | 
JUDGr BARNES: In allgncing through this exhibit now, 
[ .otice Comnissicn Exhibit 9 has a correction on the letter- 
LAs 
Do you have a copy that you can refer to, Mr. 
Yyaungyood? 
What is the correct number of 9, now, CX-9-A 
gh 2? 
MR. TIURMAN: Through 2-7. 
JJDGE BARNES: It says 8. 
MR. T4URMAN: four Honor, the correct version of 
~£ is CX9-A chrough 2-8. ‘Two peges had identical numbers, 
che correction was made for that purpose. 
JUDG? BARNES: How about 11? 
M. “IURMAN: Dees Your Honor heave Z-10? 


JUDG. BARNES: IT have Z--12. 
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MR. THURMAN: The corrected copy is the one given 
your number. 

JUDGE BARNES: Commission Exhibit 11 is CX-11-A 
threugn Z-12. 

Commission Exhibit %6 has no subnumbers. It is just 
Commission Exhibit CX-46. 

Commission Exhibit 56 has subnumbers A through L. 
CX-256-A through L. 

Commission Exhibit 86 is CX-85-A through Z-2. 

Commission Exhibit 102 is 102-A-H. 

Commission Exhibit 110 is 110-A-G. 

[ am soing to have to ask complaint counsel to make 
corrections to ‘iommission Exhibit 166. I cannot make out the 
writing on here. Complaint counsel is going to have to re- 
number Comaission Exhibit 166 and we will correct the list 
accordingly. 

Commission Exhibit 174 is 175-A through 2-10. 

Compiiint counsel is going te have to renumber Com- 
mission Exhibit 176. 

Commission Exhibit 177 is 177-A through 2-33. 

Compizint counsel is going to have to renumber Com- 

. Exhibit 180. They are going to renumber Commission 
132Z. 

Somaicsion Exhibit 202 is 202-A-B. 


fommicsion Lxhibit 203 is 203-A-S. 


| 
| 
| 
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Commission Exhibit 204 is 204-A-Z-20. 
Those are tne only corrections I see at this time. 


tow TI ask you to renumber the exhibit numbers I 


“AR. ‘GURMAN: Yes, Your Honor. 

JUDGE BARNES: All right. 

Proceed. 

MR. TTRMAN: I am not sure tha: we will have time 


to iatvoduce tiie document at this time. 


} 
i 
you and lec us know after the lunch break. | 
| 


ft woi.d like to bring up one point prior to the intro- 
duction of the Jocunents. 

We invend to introduce BOC's document ox docurierts 
received from BUC’s files and then the documents received from 
AURCS's files. 

Ye have asked Mr. Topkis to give us a list of the 
conuaents co which they have no objection. We dicnot receive 
ex:y such list ©. any indication as to which documents there is 

edjection to. Normally, complaint counsel introduces the 
the jocuments as a group where there is no objection. 

Would Your Honor like to proceed in that.manner or 

~ovz2ec with each doe.ment individually? 

XY doz:'t knew any other way as long as we have no 
incisation of wiat documents have objections and which ones 
deatt except going through them one at a time. 


JUDGE BARNES: & prepose that we take about a 10- 
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minute recess and then you call your witness. If we finish 
with the witness this afternoon, we will take an adjournment 
and you ean get together with Respondent's counsel. If they 
have no objection to the group, you can offer the group. If 
they want to proceed on a one-by-one basis, we will proceed on 
a one-by-one basis. 

We will take a 10-minute recess. 

(A brief recess was taken.) 

ALEC fLAMM was thereupon called as a witness for 
the‘ Commission and, having been first duly sworn, testified as 
‘follows: 

JUDGE BARNES: Give the reporter your name and 
address. 


THE WITNESS: Alec -- A-l-e-c -- Flam. 


Some address is 395 Claflin Avenue, Mamaroneck, New 


MR. fiURMAN: Your Honor, complaint counsel has as 
its first witness Mr. Alec Flamm. Mr. Flamm ie represented 
by counsel who say want to make an appearance for the record. 

Hr. Doan, counsel for Union Carbide, and Alexander 
#. Siesck, law firm of Wald, Harkrader and Rose, 1320 Nine- 


i teench Street, . W., Washington, D. C., 20036. 
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DIRECT EXAMINATION 
by fr. Thumman: 
Would you »lease state your full name and home address? 
Alec Flam. 
Home address is 395 Claflin Avenue, Mamaroneck, New York. 
Are you employed? 
I am. 
By whom? 
Union Carbide Corporation. 


Wnat is your present position with Union Carbide Corpora- 


Ht’ A I am the Senior Viee President of the Linde Division of 
Union Carbide. 
Q How long nave you held that position? 
About a yiar. 
What are your duties and responsibilities as Senior Vice 
resident of the Linde Division? 
T hav2 fou? separate organizational entities reporting 


is che Gas Products Department which is the 


intustrial gas “usiness of Union Carbide in the U. S. One is 
vhe Weiding Produets Department which, as the name denotes, is 
we! ding bus:mess of Union Carbide in he United States. 
T\ e third is a cvatings service business which is a ser- 
Lec bosiness svoviding proprietary coatings for various 


ivuustires sue: as the aireraft industry; and the fourth is a 
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distributor marketing organization which has the management 
relationships with the various distributors that market our 
industrial gas and welding products. 

Q hat was your position prior to becoming Senior Vice 
President of the Linde Division? 

A I was the Vice President and General Manager of the Gas 
Products Department. 

Q How long didyou hold that position? 

A Since 196°. 

Q What were your duties and responsibilities as Vice — 
President and General Manager of the Gas Products Department? 
A Tt had both operational duties; in other words, it had 
the sales production, organization of the industrial gas 
business reporting to it as well as the planning responsibilit 
for the industrial gas business such as new investments for 


the expansion of that business. 


| 
Q How long i:ave you been émployed by Union Carbide corpora- | 


tion? 

MR. TOPKIS: I am sorry, Your Hore:. With that air- 
conditioning machine, I am having a little difficulty in 
hearing. 

JUDGE BARNES: Mr. Flamm, will you speak up, please? 

THE WITNESS: Surely. 


Tt will snoctly be 25 years. 
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3y tir. Thurman: 
Whac was yourpositicn prior to becoming Vice President 
anc, General Marager of the Gas Products Department? 


Tt. 


For about 30 days prior to that, I was at a Level below 
the General Maisger ievel in the Gas Products Department 
cos ponsible fer -- Assistant General Manager was the title -- 
we. ronsible fox the atmospheric gas portion of the Gas 
Proaucts Depariuent. 
Q what position did you hold prior to being Assistant 
General Marazex ? 

Twas in «iat we call our Cryogenics Products Departnent, 
sistant General Menager of that department. 


om 


The vacicus product lines that came under my position included 


toch nolog-cally oriented new ventures, and the like. 


erycgenic tanka:e, the sale of ain Separation plants, some | 
| 


G What was youe position prior to that position? 
Peier to that, I was in that same organization one level 
vm, in which { had responsibility for the sale of process 
equipment, pro:2s3 equipment by us being defined as air separa- 
lon Plants, e>vegenic plants of various sorts, hydrogen up- 
like. This was the saie to people outside 
Union Carbil: on a world-wide basis. 
Woulc’ you detail the remainder of your experience ia 
enpleymen*+ with Union Carbide? 


Yes. 
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Prior to the position I just described, all of my experi- 
ence was in the technical organization of the Linde Division | 
located a‘ Tonawanda, New York. I started there in B49 on 
a classified Navy project, came to the Tonawanda Laboratory 
in the year 1650, remained in various engineering functions in 
development and design until about the year 1957; then got int 
various management business-orimted and personnel-oriented 
management of the Tonawanda Laboratory and eventually managed 
a portion of the Tonawanda engineering facility, from which I 
want into the business-oriented job I described previously. 
G Mr. Flamm, are you familiar with the term "industrial 
gases"? 
A Yes; I an. 

MR. TOPKIS: What, cir? ’ 
MR. THURMAN: Industrial gases. 

By Mr. Thurman: 
6; What does that term mean to you? 
é. Well,indv:trial gases means to me the production and 
Gistribution o! gases such as oxygen, nitrogen, argon, helium, 
hydrogen, varicus fuel gases, CO, in its various forms. I am 
sure I have missed scme. 
Q What products does the Gas Products Department of Linde 
produce? 
4 Oxygen, nitrogen, argon, some more exotic rere gases such 


23 Xenon and ‘ryptom,hydrogen, acetylene, C02. That is 
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about it. 

T have left out of my definition a myriad of products 
that we and others in the industry crll specialty gases. I 
have left them out mostly because I can't pronounce most of 
them. Most of them are in very very small quantities. We 
produc? some, package some, resell some. That is left out of 
the dervinition at this point. One might include that in the 
derinition of industrial gases. 
Q What percentage of total shipments of industrial gases 
would be represented by these specialty gases you referred 
£32 | 

MR. ‘'OPKIS: Whose total shipment? 
Mr. Thurman: 
Or Linde'’s. 


fhbout four or five per cent. 


cubic feet? 
THE WITNESS: Jt is in dollars. 
By Mr. Thurman: 
Q What products does the Gas Products Department of Linde 
market, that they do not produce? 


A Helium <= 


there is a list -- God lmows how long. 


i think helium is the certainly major one, the only one 


MR. LOPKIS: Couid I know whether that is in doasane| 


bile? 
tT cen think of at the so ant. 

JUDGE BARNES: 1 take it that you do not manufacture 
thause special gases? 

THE WITNESS: We may. 

When you speak of Union Carbide, it may be a by~- 
ygeoduet of one of our cther divisions that we then package into 
sylinders or trailer and may ship then. 

On the other hand, we may buy the raw material from 
totzlly third party. 

In 1972, whereas we had the latent capability of 
peuducing Xenun and Krypton, my recollection is that we did 
nov produce those products in 1972. They are significantly 
less significant thar specialty gas. 

By Mr. Thurman: 
Q Does the Gas Preducts Department produce nitrous oxide? 
A No; not to my knowledge. 

Does it market nitrous oxide? 
A Ic is pavit of this business we have been referring to, 
snecialty gases. It is in the specialty gas catalog but it is 
wot a major factor within our organization. 
Q Why does the Gat Products Department of Linde market 
opoduets that jt does not produce? 


aA Helium, for example? 


Such prog: cits thai ve market that we don't preduce are 


yu: upon the eynergistic marketing effect in the various 


mi etplacee we *.oyve. 


where 


ale GsPrK 


| 
| 
| 


Tein certain £ wilt offer: someone hy 


Vel, various types of fabricecin:: 
Glwset level, vanricus types of 
i shipbuilding, pic. mille. 


% not 


SE Sete tet mint att 


it pusiness. 


=2e68 industrial 


ee 


_——— 


— 
ae a 


(nme ann aracaaett a ee 
——— 
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Every one plus more than I have mentioned. 
Why de you sell these types of customers? 
MR. TOPKIS: I don't understand the question. 
MR. ‘“IURMAN: I want to know why he selis such a 
becead spectrum of customers. 
“R. TUPKIS: I suppose it is because they have money 
in their hands and are willing to pay for it. 
JUDGE BARNES: What is your answer? 
THE WITNESS: It seems an appropriate place to 


market these products wherever we can make a fair profit and 


wherever we have the various SG -xating and manufacturing 


expertise. 
By Me. Thurman: 
Q To give b:road coverage; is that one ef the reasons? 


A Yos. 


Seok fols 
DJG 
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Hew dz you characterize the breadth of Linde's industrial 
oxroduct line? 
WR. TOPKIS: Cbiection, Your Honor. ‘'hat is just 
‘ha vaguest question in the world. The witness may have an 
aisver to it, bei there is no feeling of rapport between ques- 
tion ard answer. 
wR. ADE: I will object to that question alsc. 


JUDGE BARNES: Can you rephrase your question, Mr. 


Thuy man: 


es Linde produce and distribute a full line of industria 


Fass: 

| A Nc, not totally. We have a reasonably broad line, bri not 
jj what I would celi a complete line. We are insignificant in the 
| CO> as an exampie, which is a rather significant product in the 


F industrial gas crea. We are insignificant in certain portions 


fuel gas marketplace, propylene, propane, that type of 
where we involve ourselves in the acetylene marketplace. 


extent that we are merely not involved along the peri- 


|| phety of some of these, we are not a full line byt relatively 


Hy 
1} 
IL Ox idl. 


) Is the dictributors market a full line? 


\ Trat varics with the distributor. Some of our distributor 
{ 


\ 
roul.d very well market produgts that do not emanate with Linde. 


|i. othe. words, a distributor that markers Linde products could 


eoK 2 | 
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1 very well sarket such things as MAPP or welding equipment from 


a 4ifferent marufacturer than ours. Hence they could conceivab 


in certain areae be broader than are we. 


i) De dietritvtors market all of the industrial gasses dis- 
tributed by Lince? 
A No, not necessarily. It will vary with the distributor. 


In ocher words, a distributor is not a monolithic thing. Some 


| 4istributore will have a much broader line than others. Some 


may be only ineignificantly involved in gasses. It varies. 


JUDGE BARNES: These are independent third party 


|| distributors? 


THE WITNESS: That is correct. Essentially all of 
“nem are. We have some small number that we market. You see, 


we narket some of the products directly to the end marketplace, 


bat <he vast majority of the district as I interpret Mr. Thur- 


man's question are independent third party. 


MR. THURMAN: Your Honor, my next question is sensi- 


| tive to the comjany. They desire in camera treatment. The 


| questioa is goirg to be in 1972 what was the value of Linde's 


HW total shipments in the, United States of industrial gasses? 


) 


i woule thir« the proper way to do it, if Your Honor 


‘ewaircgs im gamers treaiment to this, is to have the witness write 


Ht sins: figure on » piece of paper and put in an envelop and seal 


HE WLfNESS: The answer to that question was actually 


in my effidavit. 

By Mr. Thurman: 

Q Ir 1972 whet wae the value of Linde's total shipment of 
industrial gasses in the United States? 


A Approximately $195 million. 


Yes, we dco. 
fr 1972 what was the total shipments of industrial gasses 
“2ported to the Bureau of Census? 
*R. ICPKIS: Objection, Your Honor, on the best 
svidence besis. If there was a report submitted to the Census, 
| € would be delirhted to see it. This witrese's recollection of 


tha: may nave appeared on = piece of paper that was filed a 


scuple of years ago is not the best evidence of what that paper , 


sor talsied. 
‘R. TPURMAN: The only reports filed with the Bureau 
| of Ccon-us were jlant-by-plant data on forms that are free from 
sub.x.e a under ctaetutec. 
JUDGI; BARNES: Mr. Flamm, are you able to state in 
youe rocollecticn the dollar figures? ’ 
THE \ ‘NESS: Yes, I am, but with the stating of that. 
I woeald ‘ike to qualify or give an editorial comment 
neera over the leck of any significant validity of the 


jo, if = state the figure, I would like to qualify 
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“ach scace the fizure though. 
GUOGE CARNES: All right, sir. 
"HE WITNESS: The figure as reported was approximately, 
“gwever, due to the very vague single line defi- 
i:steuctions from the Bureau of Census which 
i nevely vays pepoct for the various volumes -- by the way, we 
Jelieve volumes are good data -- merely says report the FOB value 
+c: ij vaplous peoducing locations. That word or that phrase 
snGoubtedaly defined aifferently, I would guess, 
cre tnudustry. 
- when we reviewed this recently we changed our 
ix should be defined. So, wa do not assign any 
figure at all and do not use it in-house. 


a request from the Deparcnenc of Commerce. 


ook at that figure today, our best | 


53 197% would have been about $120 to $125 million on 
volwe: that zhe $195 million were veported - 
Thiucaan: 
Flaua, ico you know what constituted the difference in 
‘cal. saiprinte anc your report to Census? 
:naloge vlenents of difference have to do ~~ the $195 


en wileh, che way, dces net include things like special 


i gas end eviiade: © toi «- the $195 million is at our customer 
i 


& distributor) 


- 6 
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data iu back av the plant and you have the myriad of investment 
and costs ond things that oceurred downstream of the producing 
Dla aad betwecn that Lecation and the evstemer. In other 
| words, it is primerily the cost and prices associsted with it 
downstz'2am which the producing plant incurred. 
In other werdcs, shipments reported to Bureau of Census are 
| FO83 plant plus :mtra-company shipments? 
Xi did not hear that qrestion. 
Pius intra-company shipnmert. 


| 
{ 
} 
H 
hR. TOPHIS: May I have the whole question read back? | 
| 
JUDSE BARNES: Please read the cuesticn back. 

i 


(The i-eporter read the question. ) 


i 
MR. TOPKIS: Your Honor, doesn't that demonstrate chat 
i we ave just lost unless we are talking about those precise 
/ documents? If = document reported a figure plus intro-company | 
| Saipnents -- don't misunderstand me, I have no interest in seein’ 
| chese crcunente or piercing their confidential aature, vut for 
| Your Howr to lave anything comprehensible, you have to look at 
document. 


MR. THURMAN: Your Honor, we intend to prceduce blank 


| foo13 cam: by the Census. It is on our exhibit list. Mr. 


| 
| 
| 
| 
| 
| 


‘force is familiar with that. He will bs able to interpret 
| Too that what it asks for. This witness is familiar with what 


rt: to Census and whet it ineludes., We certainly cannct subpoena 


.seumente. If they de not desire te give them to us, ae 
| 
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ie co way te exci. introduce these documents. This is just as 
geod evidence with this witness! knowledge. It is a very simpl 
yue3cion. 
SUDGE BARNES: We are interested in what Mr. Flama 
reporced to Cerone and his interpretation of what he reported 
te Gancug. So. confire your questions to those lines, not what 


sie? comparies did. We want to know what Union Carbide cid 


if ha can reca:... 


Tc ecee ana ce ha P mema PP 3 


MR. VLURMAN: That is what we were talking about, Union 


io, and wiv-c the difference was. I was vevhra ing and 


Tae seer = geen 


wmation on Linde's FOB plus intra-company 
Vat corract? 


irYESS: That is correct. 


ic amm, does Linde use these Census reports in any 


i 
' 
. Consus reports as they pertain «oc the volume, | 


“'e do not assign any credence to the | 
mc. hence, do not use them. 
“ce you vse these? 
-ource of information that our planning people 
detecuine market shares. 


ts: ecom-anies in the United States produced indus 


Ten't there some better way of getting 


eee 
BEST GOPY AVAILABL 


i 
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infoomation than by me <img this 


PSGAZLY 


4 


JATION bt 


JUDGE BASNES: ‘>: have heve a witness whe apparently 


| 
{ 
: 
| 
i 
1 


ved fa the Jndueivial gas oi ndustwy end thay have 


< am govng to let hin - sstify fer the sia 


; knowledg: of who produ the uetrial gasses in the 


THe NIGNWESS: In <ddition to Union Carbide, Air Reduc- 
|iien Company, Air Croducts «nd Chemicais, Chenetron, Liquid 
Cart bonic Division of Nouston Natural Gas, Big Three Industries, 


i\ 
} Liquid Air North America, Surdett of Cleveland, Burdett of 


Norristown, Seiox. Alabama Oxygen, Northern Gasses. 
MR. TOPKIS: The witness seems te be looking for 


heip. I can‘t say I blame him. 


ae a ee ea ene et, eet 


THE WITNESS: My memory is exhausted. Now I have 


ghecvly x Fined a distributor that might be producing acety~ 


sacp tn an oemanrente mana ta ecomstctnn alone. heer oti aannae te 


jane ewe ef hie acetylene generator as a producer. I primarily 


neve been zeroing in on people who produce the atmospheric gasses. 


oe circoana ah aba) NANA Np Aa tms 
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“1 cddizion to that, Me. Thurman, there are people that produce 
‘ai fagses as :eliun. l}orthern Natural Gas, Cities Service, 
wc Gucepa, who ure suppiiers to us. As you recall, we do not 


ozodnec helium. Do you want those companies as well? 


De the heliur producers distribute to your cusiomers? 
Scne wright. 
Who are th. helium producers? 
£ got myse if into that, didn't I. Cities Service --- 
JUDGE BARNES: Is that the oil company? 
THE W:TNESS: Yes, sir, their so-called Helix Divi- 
sion, Korchern batural Cas, Kerr-MeGee. There are iwo or three 


sigu fieant large ones which I am not familiar with. Most of 


progezm arc they are those producers. 
7 ido. Tharman: 


Velcers Supply Co. a producer? 


I pelieve ‘icy ave. I believe they are also a part of the 


join? venture tii). Burdett of Norristown. To that extent I am 


Scuthern CC. vogenieu? 
. Croyo.enies is a producer. 


Caygour Conpeny a producer? 


~ 
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I am not certain. I know where they are liocated. I know 
they were a procucer two or three years ago. I believe they 
| are, but I am not certain. 


| Q Are you fanilier with Gardner Cryogenics? 


& A Yes. 


6 Av2 they a producer? 
iA i am familar with them primarily from their irvolvement 
in the helium business. They may be a refiner of helium, but 
H I ciini: their ccurce of helium is some of these major oil and 
natucak gas companies. 

De the corpanies you have mentioned represent 100 percent 


‘the gasses procuced in the United States? 


LQ Deo you know eppreximately what percentage they would 


Dep ™esent? 
aR. TCPKIS: I object, Your Honor. 
JUDGL BARNES: I think this is going to call for some 
t sperulation, My. Thurman. 
MR. £:URMAN: I would like to bring Your Honor's 
|| attention to Pz ereraft Corporation where witnesses within the 
irdi3t:y, it was felt, were knowledgeable in the industry and 
the whole universe was based on witnesses' estimates of the ind 
try and without ary universe figures being put in the record 
cveo. I con't believe this is that specuiative. The 
le: an has Fad 25 


yeers’ experleicea@md is very mowledgeable 


a 
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in the market ard should be familiar with his competitors and 
mat wakes up the market. 
JUDGE BARNES: I will permit him to state whether or 
3¢ he Nas mentioned the largest denominator in a question of that 
i uadcuree. buc not a percentage figure. I think that tould be 
eon. otive. Do you want to rephrase your question? 


| 
j 
i By Me. Thurman: 
|! Q Do yo: knew if the companies you named account for vir- 


! ‘tually all of tie market? 


TUDGE BARNES: Of the market. 


“R. TCPKIS: YX objeet to the characterization. 


MR. FOPHIS: f£ecount for virtually ali of what? 
| 


JUDGE KARNES: I believe that is an improper question. 
thurinan : 
Gould you rane the four largest producers, Mr. Flamm, of 
gcrial gase:s in the United States in 1973? 
1 object, Your Honor. | 
) object to that question also. 
sSUDSt TARKES: Well, if you can, Mr. Flamm, who were 


large.“ cenpetitors in industrial gasses :.n the United; 


ii. vhif: kay we note our objection to that quee- 
with «11 dues respect? 


Your Henor. 
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THE °..TNESS: Our four largest competitors are -~- 

Zo back +o the previous notes, they are in the order in 
presenicd the companies ~- they would be, a: I reecll, 
Recucticn Company, Air Products ard Chemicals, Cheme- 

end Liquic Carbonic Division of Houstor Natural Gas. The; 


the momcrt touch and go with Big Three as far as piiysica 


Thurman: 
men you «. 7 Air Reduction, for the record what is their 
c nane? 
ROO. inc... 21 think, 
Vat othex competitors other than the ones ycu named would 
e next two largest in size? 
“R. TCPRKIS: Your Honor, could I make one of my 
tons to this; question clear? 
THE WITNESS: Yes. 
“MR. TCPKIS: ft assumes that ali]. of these comcanies 
e.h other across the board in selling something 
gesses:. We know very well from Mr. Flamm's 
that lis company, for example, does not compete sig- 
in cerpbon dioxide and some of the speciaity gasses, 
fucl gasset he mentioned, propane and another one or two. 
coubtless other companies. So, te say which are the 
xi gest: cor; wwies in a field in which the leader is not 


Lhgage aeress the board secms te me to be building confusion 
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into the record. vothner than helping it. 
vUDGF BARNES: We are not going to make a complete 
2o°d on Me. ID anm's ces‘cimony here today. I understand com- 
int counsel j ave listed same 26 witnesres. So, we are going |to 
& lot of testimony and we are not going to make a decision 
.#1i's testimony alone. So, I will permit him 
tum. the next two largest competitors, but I think this is 
the questions about company size. 
uname them, Mr. Flamm? 
“TPVESS: Yes. If we went as far as Liquid Car- 
first four competitors, I would add Big Three 
Giguid Air. 


UDG} BARNES: Do you consider your company the 


in the industrial gasses business in the United 


THE ¥ITPESS: Yes. 
‘Yitzman: 
fo. “lama, is the industrial gasses market represented by 
wede 338002 sition? 
(PKIS: Cbjeetion, Your Honor. I know of no 


GS mepkst. I will be saying that often in this 


JUDS! S8ARNES: Let us rephrase your question and say 
whe movufac’urers of industrial gas represented by a4 trade 


Shon? 
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THE WITNESS: There is an organization entitled 


toupre. sed Gas association. I don't know the technical definition 
of “sve word "“tade association." This is primarily a technical 
| organination that attempts to comnunicate with such governmenta 
‘onzulatory bedics as the Department of Transportation as per- 
tains to the sevety in hendling and production, prinarily trans 
{ portaion, of ii: ustrial gasses. ‘There is another o-ganizetion 
sntitled the ICNA, International Oxygen Marufacturers Associatio 
i By the way. the Compressed Gas Association is a U. S. and 
} Caaidiea crganivation wnereas the other is more intcrnational 
in 3co:e. Those are the two. 
By Me. Thurman: 
? Ts Linde a manber of the associations? 
Linde is « member of the associations. 
What is the purpose of TOMA or Industrial Oxygen Manu- 
(i Scaturers Association? 
1 A T.e purpose of IOMA? I am sure the purpose is in writing 
semeplace. I hiven't seen it. Having been te several meetings 


Jnion Carbide is a member primarily as a supplier to the — 


i industrial gas industry, to IOMA. They have, I think, annual 


} meetinys in which technical papers are presented to the various 
participants. think they have from time to time taken some 
positions vis-a-vis the Government. As to what exactiy is the 
furnation of that: organization, I can only give to you by examp 


| of activities “hey are participating in. 
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Wuat :7e cialificavions for menbership in the Compressed 
Assceic tior:? 

ixcuse me, Your Horer. Mr. Lenhart of 

che corpeessed as Association has been named as a witness by 

tend xeros: the aisle. I think he would be the best wit- 


“a qualif::ai:ione. 


JUDG): BARNES: Mp. Thurman, are yu going *o call a 


witness fran th: Compressed Gas Association? 
i JNMAN: Yes, Your Hénor. 


' BARNES: Well, let us forego this line of 


Thuiman: 


19/3 hei many domestic industrial gasses plints did 


question. That is not the reason I am not 
many producing plants did Linde have? I would 
omar] ." ond Jess than a hundred. 


ac of the United States were these dlants 


the United States. 

¢ was Linde's marketing area for industrial gas 
HaIesk 

‘tne Uniced States. 

Hew cOmtries outside the United Sates did 


.woxidiaries produce or narket industrial 


Geok 15 


: passes? 


C: 


| market? 


1 wo mar} 
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nada, Mexico, let me just say the EEC if you include 


ng, we &> not have producing plants in all of EEC but 


-et croducts in virtvally all of the EEC, Spain, Brazil. 


“MR. TOPKIS: Are we talking about profjuciig or market 


' as pericins to Brazil? 


THE WITNESS: The question was produce o> market. In 


‘a both produce and market. In some countries in the 


only max let. 

MR. i{PKIS: ‘The witness mentioned Brazil, I think. 

THE GITKESS: Yes. 

JUDGE BARNES: Between the 70 and 100 plants, is that 
the Uniicd States? 

iHE WITNESS: Yes. As the number indicates, it is 
guess than it is a -- I am not certain of that number. 


‘hucman: 


at is rccuired in your business judgment to enter the 


ndustrie? gasses market successfully 48 a producer? 


MR. TCPKIS: Cbjection, Your Honor. I don't know 


-adicate jor the inclusion of the word "market" in the 


fq. TF tiat is not correct, * can think of a few other 


cans. 


JUDGt BARNES: To produce and market industrial gasses 


1¢ United ‘ ates. 


R. 1OPKIS: Twen then I would cay the question could 


oroperly 


3608 are procuced. 


ify, 3 


s fashion ; omet 
savpon dioxide. 
she wichneul the 


ypoduers tiat < 


; 2 a96@Q8.- 


MR. T! 


if the witness 


th: 


PEs 
1 tion to 
i} 


peodue’sion and 


Thurmmen's cuest 
life. Flemm, or 6- 

THE W.- 
ry to give a br 


:echnology requ. 


yedutred Lor 


‘ne other produc 


brocd and pre 


nmaeal exper 


verketi ng 


BC 
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be asked only if we knew how these various industrial 


For example, and without meaning myself 


her imegine that you produce liqu. oxygen in 


Lat ¢ifferent from that in which you produce 


You might very well put up a plant to do ‘the 
other. That is true acroes a whole range of 
nplaint counsel have denominated industrial 


URMAN: I appreciate Mr. Topkis testifying, but 


onderstands the question, I would like him to 


‘ion. 


am doing my best to register an objec-~ 


I believe Mr. Flamm is an cxpert in th 
of industrial gasses. While Mr. 

on is rather broad, can you answer that question, 
es it need to be answered in parts? 

'NESS: Since the question is broad, let me 
oad answer. I think Mr. Topkis is right, the 
ved ani, I suspect, the marketing expertise 

« of the products are different than for seme of 
“se. 7 think as such the answer has to necessarily 
-yped pack to exactly that, one requires the 
ee ari the marketing expertise, marketing in 


-@ in iiding business knowleige wight up to 
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produet, and it is a reasonably cepital-intensive busi- 
[f one ios the first two, they probably need a source 
nink those are probably the three main ingredi- | 


geneval answer. 


the cz pital be needed for? 
PITE: Vhe capitel would be needed what? 
BARKES: "For," he said. 
PMTs: I am sorry. The air conditioning is 
‘ag with my hearing. 
?Kh ©. Starcing with a production plant for 
duete, let vs assume that it is atmospheric 
‘id requive capital for the production plant. ae 
taycpate ca wha: I would eall the merchant mavket. 
1en sequ.re capital for everything dewnstreali of the 


avant “oO be able to serve the customer. 


Lon equijt mt. “he storage equipment, storage equipment ¢ 


| 

| 
The jicineipal items among those would be she trans- 

uld 


Liquic. eryegonic storage equipment or they could be 
aylinders if the manufacturer was in the marketplace in 
ode. In suence, just about everything required to serve 

yeomer in (is industry requires some significant capital 
ent. 
Thucsnen 


.. Fiamm cvhet is the lead time on aetablishing 4 naw 
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i plant jn the United States to produce industrial gasses from th 


| decision te eat:e to getting a product on the market? 


‘ine YOPELS: IF Your Honor please, again can't we dis 


| tdnguish betwees. a 2,000 -ton—a-day air separation mit and what 


* <hink is called a nicvegen generator, which is a little thing 
that sits out ir. the farmer's field? 

JUDZE BARNES: I think perhaps the witness will make 
shat distinetic: when he gives his answer. Can you answer 4¢, 
Mw. Flenm? 

THE WIPNESS: I ean give a pointed answer. Just 


ghaynzng with the merchant market of the business, that might be 


a several pundred ton-a-day air separation plant thet produces 


| Liquid products for a merchant market. Too damn long is the 


aanoeent 


en nr 


a aera 
nnn tee 


answer, but it is two years. 23 to 26 months might be typical. 
ip. Topkis is right, a small nitrogen generating plan 
mick? “ake 46 t¢ 18 months. 

JUDGE BARNES: Your 70 to 100 plants, Mr. Flamm, do 
ney all produce a broad line of gasses or does each plant 
apeduce a sing]: gas? 

“HE WLPRESS: The vast majority of them produce several 


sagses. Noweve., there ape some, again referring to these nitro- 


| gow garerators, some cignificant number of those, perhaps 29 


v5, mignt be “hese little nitrogen generators. 
Thurman: 


Flame. cculd you deseribe che dagree of sophistication 
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logy involved in the production of “ndustrial 


'OPKIS: May I object to that question? 
: BARNES: On the basis of sophistica:cion. 
"’ PKIS: Zt is a speech rather than a fact. 
JUDGT: BARNES: Can you rephrase the question in anoth 
say, Mp. Tharme:.? : 
: Ey Ms. Thurman: 
HQ Wiat is th Level of technology required to produce indus - 
| iwial vasses in che United States? 
iR. “PKIS: Xf Your Honor please, I don': mean to be 
|| es coodoas, but ‘vou have to know how to put up the plant, z 
| gusoose, is the answes. But what does it advance us to know 
| shat? Is the ultmess supposed to say it requires a high level 
f of soplisticaticn or lov level of sophistication cr just a 
medium one’? 
MR. TEURMAN: your Honor, I have never heard of 
| eecnanient’s counsel. being allowed to make a speech. Why doesn: 
ne give an objection and basis for his objection? He int 
} and asics the wivnese and tries to put words in the witness’ 
: weatr. It is ‘reper. 
“JDGi; 3ARNES: This witness knows how to answer this 
jrestion. 
What 7.3 the level of technology required, Mr. Flamm, 


if you ean ansi. 2 thac question. 


: 


| 
| 
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TYE VCENESS: May I clarify the question? 

OUDGE RARNES: Yes. 

HE. “NESS: Is the question what is the degree of 
technical exper ise required to operate a plant or create a 
piant? 

By Mz. Thurman: 
Q To ereate nc operate a plant in the United States to 
encee this marhct. 

CUDGE BARNES: We are going to have an objection to 
the work “narke: .” Ester the manufacture and production of 
ipdustvial gases and distribution of industrial gasses. 

HE WITNESS: Here comes a hell of a self-serving 


I belicve it is a reasonably high level of sophistica- 


business judgment did BOC possess che eon 


tezhnology, the marke: expertise and the capital to enter in 
the produecion and distribution of industrial gasses in ths 
(aited Staces? 

HR. “9YPIES: ould I have that question back please, 
Your FB hor? 

JUDG 3iRTES: Yes. Read the question bask. 

(The -epocrter read the question.) 

“R, ‘iP 03: Lam prepaved to stipulate that BOC 


rhe cDmolosy and the finances needed to enter to 


* 7150 ial 
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; some degree in the United States. I will spare the witness 
rne necessity of paying us the compliment. 
JUDGE BARNES: There wac one other partto the question. 
*“R. TOPKIS: Yes, market expertise. 
JUDGE BARNES: You did not stipulate ‘co that. 


YR. TUPKIS: I did not. I suggest until «he witness 


‘j 4 
liao demonstrate: to have extensive familiarity with BOC's 


| opavations, he i. ill have difficulty in answering the question. 
| the queatiz:n is improper. It lacks foundation. 
JUDGE EARNES: I think it does lack a foundation to 
ask abcut warketing, Mr. Thurman. 
397 He. Thurman: 
| Q Ne you have a basic to know whether EOC possessed the 
ii marketing expexriise to enter the United States? 
| A Well, BOC -oday has something in excess of 50 percent of 
f its profits coring from off-shore the United Kingdom according 
to Mr. Smixh's jast repert to his stockholders. Sane of these 
|| off-shore zetivities have certainly taken place in the last 10 
| to %) vears ané I would say the same marketing expertise require 
tc enter those virgin markets, virgin for BOC, would probably apply 
<¢ “heir prowess in enter7ng the United States marketplace. 
Tha marpkeivlaces aren't that different as far es the end 
: cechnology i.8 concerned. 
Me. Thusman: 


In the precuction and marketing of U. S. industrial gasses 


& 11a) 
whet ie the prcsent balance between supply and demand? 
MR. TOPKIE: Cbjeetion, Your Honor. 


UDG? BARRES: What do you mean by that question, Mr. 


"harman? 


MR. TLURMAN: Is there a shortage? 
Is there a oversupply or shortage? 
Shortage of supply. Is there e short- 
i age or overage “o meet demand? Is there enough industrial 
(| gasses ‘to meet Cemand in the United States? 
GUDGE BARNES: As of what time? 
MR. ‘ifURMAN: Presently or in 1973. 
JUDG! BARNES: As of what time? 
WR. TLUEMAN: Presently or in 1973. 
MR. LOPEIS: I object to the question unless it is 
: sroken down gas by gas. It is entirely conceivable, I don't 
| oot, chac the condition may vary from gas to gas. 
SUDGE BARNES: Mr. Flamm, cake Mr. Topkis' obj ection 
into mind in answering this question. 
TRE YPTNESS: O.K. In the air gasses -- when I use 
‘air gasses" I will be using terms such a nitrogen, oxygen and 
‘ amzon ~-- tuking the United States as a whole, there is anywhere 
cron a relatively tight to an allocation-type marketing situa- 
tion. 
CUDGE BARNES: During what period of time? 
SHE “ITNESS: Right now and in the second half of 


geede the United States economy and it is a8 overheated 
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as the United Siatee economy is. In some of the other cael 
helium, there is no shortage, there is an oversupply; er 


«= liquid hydrogen -- acetylenc, ial 
reasonably balanced. It is noc on an | 
there is some excess capacity, not as much 

hydroge:. or helium ner as tight as the air gasses. 

i tlic those ere the principal gasses, Mr. Thurman. 
Thurman: 
What perecntage of Linde's shinments are made up by the 
! air gas3es. oxy.on, nitwogen and argon? 


i A Tin teen { dollars, it varies apprxcimateiy, - would say, 


on a geographical basis there have been pocket 


{ 

{ 

| 

| 

| 

| 

ve the air gasses been in short supply* ) 


of short supply dating back a year and a half to two years. 


Be 


"scme" I speak noth of some gasses and some part 


f AL e@E & 


Liceating industrial gasses to its customers? ; 


Wiat ¢asse ii 
J gsaser. The ansver woule hold for all the air gasses. 
Hag Linde’: prefitability in the United States industrial | 


3303 aharged «ince 19707 


‘<te change? 
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UR. TCPKIS: If Your Honor please, if we are going 
into this, I surest with due respect we are going to go into 
| jt awfully carcfuliy. I have been told by ccunsel representing 
i Linde chat they don't wan: to go into it and I have been told 
| by counsel supjorting the complaint that I can't look at docu- 
i ments abovi it. 
JUDGE BARNES: That's right. Mr. Topkis is going to 
| have to eross-¢) amine extensively on this subject matter, Mr. 
| Thurnane If we had actual documents, we could introduce them 
i the -vevord and put them in in camera. 
MR. TTURMAN: Your Honor, I do not believe that in 
} light: of this i:-i2g1 being expedited that we can afford to take 
the jae to try to obtain these documents, the specific docu- 


nents, fron Union Carbide. If we subpoena, they ceitainly have 


ar. opportunity “o prove to Limit or quash and to appeal. ions 


| fove, § don't ij ink we have to be that exact. It is just er 
! it hac improved or Geciined. That 4s all we are asking. If he | 


<o go ini: it furvher than that, let him try to get the 


JUDG! RARNES: i thought perhaps you may have had 
sc.a2 of these c: cetments in your industrial gasses investigation 
L chowtht you 7: d them in hand. It seems to me tha: was 4 
‘cnequese in your letter of demand to have these docunents. 
ak. LOAN: “to elarify that point, Your Honor, he 


hove oome . xavee.te om hand thac deal. with the subject of 
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of motayn. However. these weve documents that we claim are 
by eonficenticlity requirements. They are cocuments 
wa do not think are relevant to this case. Ail of these 
have becn covered by the appeal that we have filed to 
owlission .rom Your tonor's ruiing. 
So, certainly we still have objections to the intro- 


of these specific decuments into this hearing ai this 


JUDGE @ARNES: J. think rate of return might be rele- 


. Thurman indicates it is because he has raised it at 


WR. THURMAN: We think that overall performance is 
ive. The cocuments we have do not give any overall perf 
1cc of the inustry. We think that the witness certainly dan 
| uestify and is certainly knowledgeable. There are such a fer 
' eonoanias in this, they know what is going on. This man has 
} ysen in th: buciness for 25 years of his adult working life. 
2 ; Certainly ie siculd be able to say whether the profitability 
nas improved or declined in the last few years without digging 
into the sensitive material they have. 
Tf we hed complete industry documents thai could give 
o-iene: of the industry as a whole, we would gladiy 
ien, but we see no reason to introduce individual 
of isc isidual companies. 


‘“2G). WRNES: << will permit the witness to answer 
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i; general questicr. I also am going to permit Mr. Topkis to 
inquire into it on eross-examination. 
MR. WADE: i would object to the question on the grourid 
“hat we don't ivve a cignificant way of cross-examining until 
‘cent which Mr. Doan referred to,vhich apparently 
exiec3 in the Commission's files. Until we can be agsured of 
| having a veasor. ble way o* eross-examining that very nice one- 
' line answer an¢ ore-line question, I think the question should 
not be veriitte.. Therefore, we object to it. 
JUDGE BARKES: = am going to permit it. it may be 
nec23sary at secre future date to recall Mr. Flamm. 
MR. WADE: Also we may move to strike if we do not 
1 get che documer?: cr meve to recall Mr. Flamm if we co get the 
; doounent. 
BARNES: All right. 
TY URMAN: May I have a moment, Your Ronor? 
E BARNES: ‘Yes. 
(Disc: seien off the record.) 


MR. 1(PKIS: I£ Your Hmor please, with a question 


| sending to the +itnesu, I don't think it is proper for anyone 


f ce tal to the .itness. 
JUDGE BARNES: This is the witness’ own counsel. If 
> nacc3 tO corcult his counsel, he may do 680. 
“ls goes on the whole point of the 


repeair of the line of questioning, which i thin 
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: unpropricce to discuss with the witnees at this point. 
“UDGE BARNES: <. think it is appropriate ‘or the witndss 
to consult his own counse:.. 
MR. TCPKIS: & don't want to inirude on his confi- 
ity. If that is the subject matter of the conversation, 
caw my ct jection. 
MR. PCAN: Thet is correet. Thet was the subject 
of the conversation. 
MR. TTURMAN: Your Honox, we withdraw our question 
emiing prof tability with this witness regarding Union 
. I world like to enter into a stipulation with Mr. 
if we <cn'’t bring up profitability, he doesn't bring 
. itabilii: if that is the way he wants it. 
MR. TCPrIS: No coment. 
Thurman: 
‘. Flamm, what is the prognosis for the producing and dis- 
ting of induetrial gasses in the United States as to growth 
MR. UODE: I object to that question. I don't kno 
r38e8 he eans cr what areas he means. 
JUDGE BARNES: And I don't know what basis he is going 
come type of published study or is this the 
2» Division’: own prognosis? I don't know what you are 
about, \s°. Thurman. I think you will have *o give us 


‘cakgrov1ic soundation questions. 


Bas 


* tio? 
By TMi. Thurman: 
ic. Flamm. do you have any basis to state what the prog- 
? che ir<cuctrial gasses industry will be as to growth? 
SR. TCPKIS: Whose prognosis? 
- Thurman: 
Iu: recent years? 
MR. WADE: Objection. 
YR. TOPKIS: I join in it on accumulative grcunds. 
Those reognisis and what does the phrase "recent years" mean? 
“R. SLURMAN: I wish he would make his objection and 
f aay whee it is. I am asking him a basis for growth in the 
i industiial prodvcing and marketing of industrial gasses. The 
t ansvor is ‘yes" or "no." 
MR. VLDE: In the United States? 
MR. TIURMAN: Yes. 
JUDGE BARNES: What period of time? 


AR. THURMAN: In recent years, I stated; in the next 


JUDGE BARNES: Can you answer that question? Do you 
nave a pasis? 

THE WITNESS: Let me again break my answer down by the 
|| vaoious product: as it relates to the air separation products as 


“0 uitvogen-argcn. We have projections over the next five 


1 | yeas yor growil in that particular product area. We also have 


joe pi ojectiors Ly ov oduct line. 
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By itr. Tharman: 
5 Wat are ilbece projections? 
These are Linde's prejections that are 
2€ing asked fo” 
TE WLTNESS: That is all you are going to get is 
Linde’s. Very anproximately we project this physical volume 
t grewth in the <.mnospheric oxygen-nitrogen area, merchant oxy- 
gen-niteogen arca, something in the order of between 7 and 9 
| percent coupourced over the next four to five years. In the 
argon érea we project something slightly higher than thet. 
In th: yuel gaeses we project something lcver than 
thay, about hai! thet as a matter offact. Is tnat enough? 
JUDGE BARNES: ‘This is volume growth? 
THE WITNESS: That is correct. ‘these projections 
ily are fivet round. They are permitted to snenns our 
iue’:ion and other capital requirements. hence it is a phys ica> 
arientec market growth-type extrapolation. 
. ‘Thurman: 
i.3 Linde's volune improved since 19707 
Yes. Mp. Thurman, going back to your question since 1970, 


- wecounize I wasn't particularly eomplimentary on the 


93 || nility into the vclume data. As you will probably see there, 


| 
2 jf suPeaw oF Tensus financial:data, we put a fair amount of creat | 


grown in the last ‘three years. 


if volumes have improved or increased since 


+ 


ts thie physical volure of deliar Volum nt 
JoLllar volum.. 


arraas 


~~ 


i tae it the witness is going to now 
som.body's enimal revert. My objection 
be a 


%. 28 


Palen dale wap uC ene Le oe les 
JUGS HARKS: 411 vight. 


OR. THURMAN kg we. Topkis cay: maual reports are | 


and nor adniagible? { wilt agree witr vin if that is 


hink the witness 


in these companiss a.3 


sfiect vevenuce growth or dees revenues 


+ correlation betvecn raevenie growth 


—— ee 


“deve vou euld «neve is no direct correlation. Is 
corpeletion, Lf one rese, would the other one rige? 


general anuwer ty answer should oe “yee," but it is 


. 
& + 
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1 not necesssrily so. One can have a large volume growth in a 


low revenuc-producing gas and a reduction in a high revenue- 


| producing sas end you could have greater physical volume and 


lesser revenue generated. 
) In a shortege situation would revenue grow more than 
vo Lume? 


4 Would reverue grow more than volume? That is a very 


| complicated queetion because of the myriad of products that 


| are involved in the volume growth. You see, a significant part 
‘ 


of our volume gurwth occurs under contracts that are long-term 


contracts where the supply and demand has norelationship. You 


> || just sell some more out ef an existing facility at an agreed- 


upon contract of five years ago. As a matter of fact, that is, 


what we call last block product actually goes at a relatively 


| ‘low price. 


I am certein if you segment the marketplaces into merchant 


| oxygen or merchant nitrogen, I could give you a more definitive 


answer. In general if you ask the question does revenue 


‘| necese: rily reflect volume growth in a shortage situation, it i 


more l:.kely in a shortage situation, but I still cannot give a 
definite "“vees.' 


Q 11 1973 wl<% companies did you consider to have the capita 


| resources, marlicting expertise, technical expertise and interes 


| needed to enter into the production and distribution of indus- 


trial + asscs i. the United States? 
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MR. TOPKIS: I object to the qeustion, Your Honor. I 


| ¥ may, I would like to indicate the basis of my objection. 


JUDGE BARNES: Yes. 

MR. IOPKIS: The question, of course, of what compani 
; had the eapacity, the skill, the resources to enter the gasses 
| business in the United States is at the heart of this litiga- 

| tion or it is one of the questions in this Litigation. But the 
way to prove the fact, it seems to me, is not to call for a 
wiimess' ovinion, however much I may respect the witness’ 
experience and candor, because all we will produce then will be 
| a Situatio: where complaint counsel call 15 people and ask then 
| waich companies had the potential and we will call 18 people 

| and chey will say, I agree nine of them did and five didn't and 
ha other two I never heard of, but I can tell you about six 

\ others, and we will really be building opinion upon opinion 
rather than fact. 

Tt seems to me that the proper way to get this infor- 
mation is to exzmine the particular companies, the facts relat 
|| to ‘these companies rather thancalling for such an opinion. 
JUDGE BARNES: I believe the Falstaff case for one 
|| indicated ‘hig wight be an important area of what competitors — 
|| think about ecorpanies likely to enter. On that basis I am goin 


o permit che witness to answer the question, but I would like t 


, || have the questicn rereac to make sure it is proper. 


(The reporter read the question.) 
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MR. WADE: I would like to object to that question 
u pecause I do not understand whether he means the type of com 
| that might buil¢ an air separation unit or someone who might 
sell a cylinder of helium about that size. I think the answers 
migh: be very different. 
JUDGE BARNES: I am going to let the witness answer. 
If the questior needs breaking down, I will let him do it. You 
may anewer the cuestion. 
THE WITNESS: O.K. In the broadest sense, a company 
i} that might be net just a distributor of products, but one that 
| would ke integrated to the point where they would produce and 
| market on 2 bread spectrum of preducts, I will try to direct my 
answer toward that type of question. 
Your cuestion didn't state, but is it meant to be 
i “nose companies that ere not today in the United States market? 


| 3y Me, Thurman: 


HA Let me stert by saying I assume for this discussion that 


| Air Liculde is considered to be part of the United States market. 
-n descending cerder of, I believe, demonstrated competency 
1 would Le the British Oxygen Company, Ltd., either one or both 
| os the «wo prom:rent German companies, Messer and German Linde, 
and. third, I would pvt a Swedish-based company, AGA. 
Now nere are other companies with technical and financial 


ij pesenmeces, I believe, around the world, but they have never 
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shown to date eny inelination to expand off-shore, off their 
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K nome territery and these to a large extent are housed in Japan. 
JUDGE BARNES: The Linde Company, German Linde Compan 
is that relatec co your company? 
THE WiTNESS: No, sir. Back in the early 1900s the 
relationship was we acquired some patents. We are permitted to 
il use “the name Linde in this country. German Linde, if they 
| were te eone here, is not permitted to use that name, and vice 


VEL Sat « 


MR. CCAN: If I may add a further bit of history, one | 


f of the original inventors of the cryogenic air separation 
| process was a German, I believe, by the name of Kar‘ von Linde. 
f It is his name that was given to the patents. 

THE WifNESS: The name has enhanced in value since 
|| that tine. 
|| By Mr. Thurman: 
lo Prior to BOS acquiring stock interest in AIRCO do I under- 
i gianc: you consicor these four companies as potential entrants 
into the United States market, are the most likely potential 


entrants? 


mace eee Snmne 


. £, To my knowicdge. 


9 Prior to <fie aee@zisition of stock interest which of the 


4 
H 


four did you corsider the most likely to enter? 


JUDGE iARNSS: I believe he named them in descending 


Be eee een seen 
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By Me. Thurman: 
Q Wags that in descending order? 
Hi A Yes. 
MR. THURMAN: Your Henor, I don't believe we will be 
able to get through direct and cross-examination before the 
|| lunch hour. Weuld you like te break at this time or would you 
like tc continus? 
JUDG? BARNES: We can break now and come back at 
| 1:39 o¢ work urcil 12:30 and come back at 2. I am open to 
sugzestions. 


MR. THURMAN: I would just as secon break 


; come beck et 1:30. 


JUDGE BARNES: Ali right. We will adjourn until 1:30. 
(Whezeupon, at 12 o'clock noon the hearing recessed, 


to reconvene at 1:30 p.m. of the same day.) 
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AFTERNOON SESSION 
1:30 p.m. 
JUDGE BARNES: Are you ready to resume? 
MR. TOPKIS: Yes, Your Honor. 
ALEC FLAMM resumed the stand and testified further 
as follows: 
OIRECT EXAMINATION (continued) 
| By Mr. Thurman: 
Q Mv. Flamm, in 1973, were there any incentives for BOC to 
i enter into the production and distribution of industrial gases 
|| in the United States? 
MR. TOPKIS: Objection, Your Honor. 
The profit motive, of course. 
But what kind of question is that? 
I object. 
JUDG® BARNES: I think the questiam is too broad. 


| By Mr. Thusman: 


! Q In your business judgment, Mr. Flamm, would it be in 


, BOC's economic interest to enter into the production and dis- 
i tribution of industrial getes in the United States? 

MR. VCPKIS: Objeetion. 

JUDGE BARNES: I think the objection is proper, Mr. 
eee 

Ask him specific things. 


MR. THURMAN: I can lead hin. 
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MR. TOPKIS: Your Honor, while our friends are 
caucusing, may . vise to request leave as between Mr. Wade 
and my.eli if one objects to the questim that objection will 
inure te the benefit of the other without its being stated? 

JUDGE BARNES: Is that satisfactory, Mr. Wade? 

4R. WADE: Yes. 

JUDGE BARNES: All right; you may have a joint 
objection. 

Ey Mr. Thuzman: 
C Ave there .ny reasons that you know of, Mr. FPlamm, that 
@ compsny preducing and distributing industria] gases in an- 


other sarket would want to enter the U. S. market? 


MR. ‘““JPKIS: Objection on two grounds. 


“irs, the use of the term "U. S. market"; and the 
eccond, the forn of the question generally. 

JUDG BARNES: I think we understand the U. S. 
market not to mean an antitrust market. 
By Mr. Thurman:. 
Q Producing ind distributing gas in the UV. 8. 


JUDG: BARNES: Could I have the questionread back, 


(The uescion referred to was read by the reporter.) 
JUDG: 3ARNES: Is there a time period, Mr. Thurman? 
MR. “iJRMAN: 1973. 


JUDG™ BARNES: I am going to permit an answer to 
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| that question. 
You cam answer that question yes or no. 
THE VITHESS: I am trying to understand to what I 
should szy ye: or no. 
Are (j.ere any reasons why a company might want to 
1 parcicipate in whe U. S. Market, in the U. S. industrial market 
MR. JEURMAN: Yes; 1973. 
THE WiTNESS: There certainly are reasons why a 


| company might vent to enter the U. S. market. 


|| 3y Me. Thurman: 


i Q What are those reasons? 

MR. VOPKIS: Objection. 

JUDGE BARNES: I will permit him to answer. 

THE WITNESS: I think to the extent that the U. S. 

market or the U. S. industry in toto represents a significant 

F market for indistwiel gases, if one were dedicated to a world- 
| wide industrial gas business it appears that the U. S. repre- 
t sents « very important segment of the marketplace that one 
| ghould particiyete in. 


By Me.Thurman: 


Sono a nen 


Q Do you knc:. af BOC is dedicated world-wide to the 
industrial gas business? 


MR. IOPKIS: Objection. 


oe Cae ne NLR nT RR 


I don't believe the witness is qualified as a 


psychoenaiyst. 


ee 
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BARNES: I custain that objection. 

Mr. “le@am, were there any specific economic condi- 
vlons im i972 taat would hae made market entry desirable by 
tne ccapany? 

tITNESS: 1 con't think 1973 was so peculiar. 
f tae question is were there some peculiar circum 
don‘t 2.elieve 1973 was much differen: from 1972 as 


wiaple. 


The spply-demand situation had improved but I don't 


ve that would be a real major criterion. 
Thurman : 
/ Ww epout over 1970? 
1[73 was otter “han 1976 by some substantial amount. 
JUDG" BARNES: What do you mean by "better"? 
THE J. THESS: Supply-demand relationship is what [ 
s3ing myself to. 
JUDE.: BARNES: What is better? 
VO TNESS: The over~capacity that existed in the 


3en geeatly diminished by the time '72-'73 


2 S acquisition of AIRCO's stock, do you know 
iid acquiring any U. S. inaustrizl gas firms 


“ial gases in the United Stetes other thar 
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MR. TOPKIS: ‘The question is: Did the witness 


JUDGE BARNES: ‘Yes. 


MR. TOPKIS: I take it it calis for a yes or no 


THE WITNESS: The answer is neo. 
By Mr. Thurman 
Q Had you heard any cumors? 
MR. '.JPKIS: Objection. 
JUDGE BARNES: The witness has answered your snauibines 
t don t think we should allow rumors. | 
“MR. THURMAN: I should like to ask the question, not 
for the truth o! the matter they were acquiring but the fact 
| that he hed heard rumors and thought were rumors were reliable. 
JUDGE BARNES: Ask him if he received any informa- 
| tion. 


By Mr. Thurman 


of AIRCO stock »y BOC, that BOC was considering acquiring 


| 
i 
4 Q Did you roseive ény information prior to the acquisition | 
| 


| other U. S. producers of industrial gases? 
(A Yes. 
Q What is tha basis? 
Rumor. 


MR. VOPKIS: I move to strike. 


At the tine that you received these rumors, did you have 
an opinion as to the reliability of these runcrs? 
MR. TOPKIS: Objection. 
JUDGE BARNES: I think that is an objectionable 


question. 


4.1170 
| 


Me. Flamm, what information did you receive? I can 
determine whether it is rumor or whether it is reliable. What 
information did you receive? 

THE NITNESS: The information I received was a person 
describing a discussion another person had had with members of 
BOC and the suoject of that discussion was possible ee 

JUDG: BARNES: That is a hearsay answer. | 

AR. TiURMAN: Your Honor, this is not for the truth | 
of the matter but that the members of the industry mew they 
were looking around. We intend to elicit testimony from the | 
actual person “at was actually negotiating, that they were | 
acquiring. This vas not truth of the matter. | 
JUDG: BARNES: His state of mind? 

MR. SSURMAN: Yes. 
I think for that purpose this is admissible. 


JUDG BARNES: ‘Ye will let the record stand just 


Thurman 


b: 1973, it. Flamm, by what methods could BOC have 
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entered into the production and distribution of industrial 
gases in the United States? 

MR. TOPKIS: Objection. 

JUDGE BARNES: What is the basis of your objection? 


MR. YOPKIS: Just that it is an invitation to write 


JUDGE BARNES: I think the witness can state what 
methods were available to BOC to enter the U. S. market. 

MR. TOPKIS: Presumably, Your Honor, there would be 
a separate method for each kind of gas at each level of dis- 
tribution and, really, that is a book. 

If we have to go into it, so be it, but I think we 
ought to recognize that we are opening a very wide door. 

MR. THURMAN: I appreciate Mr. Topkis not stating 
what he thinks it should be but let the witness testify. 

JUDG: BARNES: I will let the witness answer the 
question, if he ean. 

THE WITNESS: There are three generic methods one 
might choose to enter into the production and distribution of 
industrial gas business 

One is the one I believe, the AIRCO-BOC relation- 


ship that BOC has chosen, namely, somehow acquisition of a 


major factor in the U. S. market. The other extreme by our 


, || SeMantics we would call a grass-roots entry into the marketplace 


|| in which one would lay down a plant and go into the business at 
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the production level and distribution level and the distribv- 
tion level covid take a myriad of forms. It could either be 
jus: serving Ji vge industrial ges custoaers or it could be 
into a «:stributor: type relationshid where the end mar~ 
ived direceiiy by either a distributor ov by the 
ene has « variation in which one could combine 
én on-sight plant in what we call the captive 
ém addressing myself to air gases, a gas load 
in which one would combine that gas load for economic purposes 
with <¢ liquid cupply pescibility and the interneciate cone is 
the one I think that is probably bext exemplified by the recent 
eatixy into the market th:t liquid air has chosen. 
Thos< are the various toe-hold entries ir which one 
a small «egionel company and parlays it with another 
eegional :cnvany aid from there buiids a grass-roots 
i peas: 7s of sconomy. 


Yhosc ace the three broad-gauged answers to your 


43 Lt uade stand it, this is your opinion thac these are 
Vaivee Mechs is by which BOC could have entered the JSA? 
chres poscible methods of aniry. 


lenticned Liquid Air had entered the market 


mh Cacy eatered the United States market? 
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It was in the second half of the '60's; '67, '68. 

Q I believe you testified that they acquired some smali 
firms. 
A I think their initial entry was through the purchase of 
American Cryogenics. I think it was from Standard Oil of New 
Jersey. Subsequent to that nucleus, they acquired several 
smaller regional companies. 
Q Do you know who the other companies were that they 

acquired? 
A Yes. 


Up in the Pacific Northwest, the Industrial Air Products 


| which, while being small on a national basis, was quite a facto: 


in their specific geogravhical market. More recently, Dye 


Oxygen and Gulf Oxygen. 


~~? 


Q Were any of the firms, Dye or Industrial Air Products, 
} Anezican Cryogenics, in the top eight producers in the United 
i Scates at the time of the acquisition by Liquid Air? 
i A No; they «ere not. 
Q In 1973, «20 were the two oargest world-wide firms in the 
industrial gas »usiness? 
MR. "IPKIS: Could I have that questionread back, 
please? 
: BARNES: Will you read it back? 
question referred to was read by the reporter.) 


TOPKIS: Does that mean production of industrial 


» i174 


gases? If so, { will have no objection although I think 
we will have representatives of those companies here in court 
and I think they might better testify. 
JUDG:; BARNES: All right. 
Let us have it limited, Mr. Thurman, to production 

co: sales. 
By Mr. Thurman: 
Q Production and distribution. 
A To the extent one can gather that type of information out 
of annual reports, I would have to give an answer that it is 
nore knowledge: ble than just production and distribution. 

I would heave to answer that industrial gases and related 
1 products, By that, I mean such things as welding ejuipment 
|| and so on since it is difficult to get in an annual report or 
verious security analysts' reports and get behind the numbers. 

So, if you are willing to accept the answer in that con~ 
text, I can answer the question. 
Q fi11 you enswer in that context? 
| A est I be challenged that Union Carbide, itself, is 
t lavger than eiiler BOC or Air Liquide, the industrial gas por 

‘tion of Union (Carbide and treated that way I would put Air 

| “iquide and BOC the top two, with Union Carbide being third. 


MR. LSURMAN: We have no further questions, Your 


JUDGE BARNES: Are you prepared for cross-examinatio 


| 
| 
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' By Mr. Tonkis: 
| Q My. Flamm, yeu listed for us a number of producers of 
industrial gasees in the United States. Co you remember %)6* 
|, testimony this morning, sir? 
nA Yes, I do. 
l Q De you happen to know there is a company calied East Texas 
Oaygen proéducing industrial gasses? 
7 A Ne. 
It does nc. or you don't know? 
tT don't knew. 
How about Superior Air Products? 
Suverior {ir Products, I believe, is a producer of air 
separation plarcs. 
5 || Q That is te say, they make plants and sell them to other 
people? 


ne That is wics I believe it is, yes. 


i Q Let us tall: for just a minute, Mr. Fiamm, about these term 


| that we have been using up to now. You talk about air separa- 


> tien viant. Whe is an -- what does an air separation plant do 


1 air se; vation plant is basically a piece of chemical 


gs eguipme.-: that separates air into its individual con- 


What are (7. ose eonst:ituents? 
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MR. LSURMAN: Objection. That is outside the scope 

i ef the direct. 

JUDGE BARKES: It will be helpful to me anyway. 

THE WETNESS: The principal constituents are the ones 
| we have been referring to as air gasses, oxygen, nitrogen end 
fargon. There exe some misuncule rare gasses that come into 

i| play 

1 By Me. Topkis: 


1, Q De I undex:tané that an air separation plant takes air and 


, || s¢a¢ezes it anc when you squeeze it, the varying components of 


the aiz feseticrate out, at one point you get oxygen, another yo 


| get ulivogen ar eét another you get argon and if you continue 
' tha orceesses ovffieicntly, you will wind up with so-called 
if .our equipment is sufficiently sophisticated? 
Tat is a crecess. It is probably the most commonly 
nsed process. he processes you are alluding to is tee we wou 
'@all a cryogenic process. There are other processes that don't 
|| Follow that par sicular chemical mode, physical ee 
t Q For obtai:s “ng the same end product, that is to say, what 
| we ave calling -‘mospheric gas? 
a Either pretuct or all of those products. 
Can you te’? us what those processes are? 
Commereiaiiy there is an agsorption process. 


/ 
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get from that? 
j/or niteogen. Rarely is it economical for argon 

Hoy do you do it? 

By taking ir, again, as the raw material and putting it 
cheough various types of adsorbance which would be molecular 
sieves or something that physically separates the ecnstituents 
of the air by bo lding some and letting others pages threugh, and 
‘cherehy enhancing the purity of the products you are trying to 
selectively adecrb. 

4 Boch of these, that is to say, the eryogenic processes 
and adsorption 1 recesses, will produce the same relative range 
| of ena product? 

The one th:t is of more general use, both economically 


and functionall:, is the eryogenic process. 


ie) What makes one decide to~ use the eryogenie precees 


| pather ‘than the adsorptive process? 
oA Economics. 
'Q Seonomies of seale? Who would use the eryogenic process anf 
| whe would use 2 adsorptive process? 

The adsorpion process at the moment is only applicable -- 

is cur opinion economically applicable to relatively small 

customers who ae in an on-site mede and does not produce a 
Dacula that ma':cs sense for a merchant market. 
Oo, senebody who wanted to produce atmospheric gasses for 


‘his own use on u relatively small scale might use the adsorptior 
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process, is ther right? For his own use or an cn-site rela- 
tionship betwee: us? 


Q Right. Bi ar on-site relationship you mean putting up a 


plan: right next to a use? 

A Captive. 

Q Captive punt, 0.K. Would a large user be served by 
adsorption process or would it be a emall on-site user? 

A Small. 


Q So, no ete 1. company using the basic oxygen process for 


See eae A AL RE SS EN a TT TT 


meking stecl wid have an adsorption plant supplyi.g its 


A That :s aurect. 


ee eee tans tena ene mane tes tents 0 at semen cena aatmteaneinaatt tet ANT nt Nt NTC CIE ACCEL ee a ah a nat mene et: OR 


Are there cay otter orecesses whereb atmospheric gacses 


Cans 


| 

sygen, would :.1:? 
te) REY o8 produces: | 
| 


A As fap as “he seale, the commercial seale, we are discussi 


i, here, the answer is "no." There is some laboratory-type or 
ing tyce, but it is not pervinent. 
18 Log fo, the tt commercial ones are the cryogenic process 


‘on preeess? 


That is acu oat. 


Now will » a tell us please how you nake £05: carbon 


oxide? 


Not very t2i2.- 


i MR. '- JEMAN: “our Honor, objection. This is outside 


9, | the scope of to: direct. Uniess Your Honor wants to hear it, 
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| it has nothing to do with complaint counsel listing who is 
‘ producing these gasses, who is in the market. 
JUDG BARNES: It does seem to be a bit removed now 
from the direc: to go into how each gas in made. 
MR. TOPKIS: That is the whole point, Your Honor. 
3 || Complaint counsel asked this man about industrial gasses, how 
i cre they sold, now much of them are sold. On crois I think I 


|| entitled to denonstrate that they are not made by the same 


i people and they are not sold to the same pecple and they are 


j; not us.d for the same purpose. 
JUDG}: BARNES: If that is the purpose of your question, 
I thinis you are probably correct. You may contime. 
MR. YOPKIS: That is exactly it. I so represent and 
, I will demonstrate it in a moment. 
Ey ic. Topkis: 
Can you tcil us please how carbon dioxide is made? 
MR. °° iURMAN: Your Honor, we will stipulate they are 
orlie by th: same erocess. 
JUDG}; BARNES: f£ am going to permit Mr. Topkis to 
f preceecd until ‘°° san find out what he is driving at, sir. 
y Me. Topiis: 
f Q Con you teil me please how carbon dioxide is made commer- 
cially, if you imow? 
“* deini..: knowledge is much, much less in the CO. area 


i iS in “ne awmespheric gas and some of the others which 
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we market. 2eezll on direct we are a mir.uecule factor in the 
vam, nerneliy COg is a byprodict of some other 
st de len purified and cither liquified or 
_“¢€ fox -ransporiation. 


in: Lelieving that a lot of breweries ger:erate 


thought they -- vou may be right. I thought they were 
2 consumers ihen they were marketers. 
OF CO»? 
YeSe 
Do they sc. atimes generate it for their own uses? 
It eorld ri 3} don’: know. 
Would I be well advised to go into another subject chan 


|| COg are get my ciJightenment from someone else, meaning no 


4 You could -et far pgreater enlightenment from someone more 


| promincnt in the industry. 


Hike, How about cctylene, sir? You make that? 


| 
|| disrespect? 
{ 


Yes. 
| Q X have secn somewhere that Union Carbide has 63 acetylene 
! olants in the t- “ved States as of the end of 1973. Is that 
|| Tdigure aecurate ‘ 
i don't ict, 
bly accurate? 


is poscible. Tt sould not be included in the numbers I 
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gave the court this morning in that when he would use a number 
like 65, that vould be in essence what we call an acetylene 
generator. The is where one takes calcium carbide, adds 


water to it ane gets acetylene. 


| Q One does that to get commercial utilization? 


yA Fiom there one goes into cylinders for transportation and 
|, one docs that for commercial utilization. 

Q Ti at has nething to do with the cryogenic process or the 
i adsorption process for generating atmospheric gasses, does it? 
A That is cerrect. 


2 Do you regard acetylene as an industrial gas? 


1A Yes. 


t Q Now argon, you said, is a product of the ci’yogenic or 
icsorpiion process, is that right? 

iA Yes. 

| Q How about carbon monoxide? How is that generated? That 


' is an industriz] gas, too, isn't it? 


i A {It is one of the things we mutually vsually decide to 


! leave out in thct it is one of the specialty gasees. 
2 You do no’: regard it as an industrial gas or you do? 

Well, to «he extent that we include specialty gas, I would 
irnclidc: it. To the extent we do not include speciaity gas, I 
would exelude u.. 

4) As @ latt>: of your normal practice, dc you normally inclu 


it or exclude ..1:? 
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conside. curselves in the industrial gas buciness and 
e ¢ ceialty ges business, so I would have to 
m3wer we would normaliy include it. 

Fo do you iake carbon monoxide? 

I am not ccce I kaow. We don't make it. 

You den't 

We dor't mcre it. 

It is not .:ce by the eryogenic process? 

It is not :de by the same cryogenic process 1s air separa- 
cion. Cryogeni- merely means “low temperature." I suspect 
there a°e croce.ces that ere eryoecenic in nature. 

tt is not ~snerated on one of those air separation towers, 

i is that richt? 
O:jection, Your Honor. He hag stated 
is made. Fe has answered the question. 


‘e is asking him for a sp2cific method. 


Yes, I can. It is not made off an air 


it is made :; . adsorption process you descwibed before 


‘whan you wera t 16 Tow atmospheric gasses were fractionated? 


How abor: zliua? Wiere does helium come fren? 


Th» princi: sl 30v-ce of heliva is from a cryogenic process, 
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| a different erycgenic process. 
Q Different from the air separation cryogenic process? 
\ That is ecireet. In which natural gas is prec<ssed where 
,eliun aight be contained in the low cone or two or ‘wo and a 
yalf percent as a contained element in natural gas <cnd is 
orocesied »y ti« various large natural gas producers, helium 
is extracted, subsequently purified usually cryogenicalily. 
9 Your compziy does not make any helium? 
A we don't make any crude heiium. By that the process I 
ase deveribed tiat takes it from 1 »verceni: up to the high 90s. 
We do not nake that. We may purify in its commercial forn. 

From the ligh 90s to a hundred percent? 

Yes. 
2 Who are the companies who extract the crude he ium from 
r=tural gas and bring it up to the 90s? Is that the oil com- 
panies? 
‘4 Hetural ges usually. My limited knowledge, I think I 
aentioned ‘shrec ox four of them this morning. I mentioned 
Cities Service Norichern Natural Gas, Kerr-McGee, Kansas-Nebra 
‘etural Gas Cormany and I svspect there are two or three other 

jors. 

Philiipe bv any chance? 

Phillips, + believe, is one. 

There are vogssibly others. 


foere are -oscibiy others. 
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Q Do I +athex any company that has a substantial supply of 
natural gac hac the capecity to produce helium from it? 
A Has the pissical capacity. The econemics woulen't hold 
tege cer at the moment to do that. Ase i mentionec his norning, 
ther2 is a surpiu © helium due to the cancellation: of the 


Bureau of Nines ccnservation program. 


Q Now kryptc ., that is one of those rare gasses ‘chat is in 


se seep nae 


ee A NA IG INERT . oo. : 


the atnosphere =nc is extracted by the cryogenic air separation 


process, as you described it here? 


erin ne Nn 


A That is correct. 


Q Weon, sir? 


: 
Likewise. 


samen cen tsa a emngan ee 


Nitrogen «..30 is an air separation? 
Nitregen? 
ilitregen. 
That is th: Largesc constituent in air. 
Actuelly | .sc to go back to my high school chenistry from 
vaneecd, air is about 80 or 81 percent nitrogen 
“ne balane: for all practical purposes is oxygen, with 
gon and the © :as7rs? 
Argon whe. you and { went to high school used to be a 
‘¢ zag. It °.: noc rave any more. There js virtually 1 per- 
roger -.a aly, .93 percent, 78 percent nitrogen and the 
Lvier sNVE te 


Loe t1eve .27 \vocesses other than the cryogen ie air 


Geok 11 
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separation process and adsorption process that you described 
earlier for generating nitrogen? 

A For generating nitrogen? 

sir. 

Some people can generate nitrogen from cracking such 
producte ac ammonia into its constituents, nitrogen and hydro- 
gen. 


Q Ie that a etandard commercial practice? 


| A That is done by some people in some of the annealing gas 


araai3. 


1 Q What is arrealing gas? 


A Ei.th to blanket or to anneal. It is in the metallurgical 


area in which you need a certain atmosphere to process the . 


| steel or whatever it is you are trying to process. In other 
' others, it is en environmental -- that is the wrong word -- it 
| ig an ctaospheric control. 

» 1 Q Actually the principal property of nitrogen is that it is 


t inert, isn't trat right? And that is what you use it for 


industrially? 


Pal The principal use of gaseous nitrogen is its inert char- 


acteristic. owever, in our particular industry it has another 


cenefii and that is its refrigeration capabilities. 


14 And those »ou would describe as its two principal indus- 


irial uses? 


Ha Yes, I would say so. 
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Let us cone: to nitrous oxide. Is that an industrial gas? 
tic ied this s2z0rning, it is a line item in our 
/@a and to the extent that we include specialty 
22s, industr’.al. gas, i: is an industrial gas. We are not 
2 Significant /V.cior and Jon't ask me how we produce it. 


is it made by the air separation eryogenic process? 


oy the adsorption process to fractionate air 


by any process that you have deseribed up to 
‘today? 
If it is, it is without my knowledge. 


We discus::d oxygen. Xenon is another rare gas? 


WA Yes. 


Q My friends called <o my attention I left my old friend 
hydrogen off th: list. How do you generate hydrogen? 

| A You can ef-cher tuke a byproduct from a petrochemical or 

i oil-producing p:ant om you can take natural gas and crack it 
and eecover hycxogen. Novmally those processes, afier you take 
the raw materie’s I deseribed, are a cryogenic prcecss. 
Q But you e:.'t get hydeogen out of the air by am air separa- 


tion process? 


‘¢ ont Of the air by an adgorption process? 
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A No. 

Q Nor can you derive it by any of the processes that we have 
| discussed up to now? 

A Only insofar as eryogenic is a generic term, then you could. 

© Now, sir, let us go to the uses of these materials for a 
moment. Oxygen, Tt am informed, is widely used in hospitals 
| as eonething thit you give to a patient in the course of anes- 
| thesia, is that right? 
| A That is correct. 
1 Q Suppose yo. gave that patient instead of oxygen, nitrogen, 
| what woulé the consequences be? 


Let me put it this way. How long would it take him to 


|| die? 


A If he breathed it long enough, he would die. 
| Q Ig he went without the oxygen? 
i If he went without the oxygen, he would be in deep trouble. 
1 Q Let me ask you &f the same consequences would follow if 
you gave that inhappy patient acetylene? 
"A Maybe ever, faster. I don't know. 
q Would argon be terribly good for his health? 
Neo. 


Cervborn moncvide? 


r, dioxide? 


4 1189 277 


Q Is that correct, among the industrial and specialty gasses 
we have been discussing, oxygen is the only one which can be 
given to a paticnt in the hospital for the purposes for which 

i oxygen is normally given to such a patient, is that right? 
A That is cczrect. 

MR. TEURMAN: Your Honor, I object to this line of 
questioning. We have already stipulated that we are not going 
into submarkets. That is what counsel is trying to break down 
and it is net rcievant io this case. This is not relevant and 
it certainly stculd not be allowed to take up thie court's 
ine with further examination along these lines. 

SUDGE BARNES: <= think the production par: of your 
questioning migit have sene relevance, Mr. Topkis, but what 

deas this custener usage have to do with it now? 

=R. 10PKIS: As I understand a market, Your Honor, 

' it is a plece viere substanees which are reasonably inter- 
i shangeeble for use are bought and sold. it will be my submis- 
| sion that none <£ these is reasonably interchangeable and that 


u in consequence io lump them ail together and call them a market 


1 sakes no more conse than it would to lump all foodstuffs togethe 


1 (rem Balt co pe) Ges through sugar, molasses and rolled oats, and 
mall that a mariet. 
You g¢<¢ entirelv different consequences from the use 
They «re made by different people, solid to different 


| people fer diffcrent processes. 
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MR. THURMAN: Your Honor, Brown Shoe does delineate 


F a relevant submarket within an overall market. He should go to 


Philadelphia National Bank, Spalding, other cases where groups 


of products are sold. Certainly a baseball glove ie not used 
i with a tennis recket. 
JUDGE BARNES: Wr. Thurman, you are asking me to 
nake a final judgment on the first day of hearing as to what the 
; Pelevant market is. I can't do it. 
MR. THURMAN: We stipulated that we were not alleging 
| susmarkets within this market. So it is not relevant to this 
i complaint. 
JUDGE BARNES: Mr. Topkis is not necessarily proving a 
| submarket. He is showing there is no market at all or he is 
|| attempting to show there is no market at all. 
MR. THURMAN: I stipulate they are not substitutable 


| in most cases. 


JUDGE BARNES: Well, we can't stipulate all the testi- 


MR. THURMAN: ° b& would have liked to when I was on dirgct 
|; oxamination. 
JUDGE BARNES: You should have gotten the stipulation 
| together beforc we started the trial this morning. I am going 
ice pernit this jine of questioning to continue until I learn 
| none about the case. Maybe at some future date we can call a 


halt to some of it. 
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You w2y proceed, Mr. Topkis. 

By life. Topkis: 

F Q Mv. Plama. ig the prineipal use of oxygen today indus- 
1] celatiy in steci-vaking? 
On a volurctric basis the answer is “yes.” 

1 Q Does carben mono:itie play a significant role in steel- 
! waking ? 

A Ho. 
: Q Could you use carbon monoxide or argen or acetylene or 

helium or hydrogen interchangeably with oxygen in steel-making? 
1 4 in general, no. In some narrow segments possibly. 


Q Extremely rarrow? 


A Yes. 


? I understand that oxygen is used extensively in glass- 


| iaking, is that correct, sir? 

im Yes. 

} Q For the uscs to which oxygen is put in glasa-making are 
any of the indtctrial gasses that we have been diseussing inter 

: ghanzgeaple? 

A You are pexsuing the oxygen? In incustrial gasses do we 
include air? 
2 No, six, velese you want to tell me that air is an indus- 
trial gas whici. T haven't heard before? 
A We obviously sell air as we do these other products. Now 


if you exclude ix, then the answer is "no." However, if you 
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include air, the answer is air can be substituted. 

9 Aic ezn be substituted in glass-making for oxygen? 

HA And for stcelemaking. The various oxygen questions you 
wave been zsking, air is a viable substitute. 
a Aic is a evbstitute for oxygen in steel-making, is that 

i correct? 

iA 

| Q Haan'i: the great advance in steel-making of the last quart 
century been tke substitution of oxygen for air in eel-making 
‘sy use of what is ealled the basic oxygen process? 

1A That proves it is a substitute. 


Oxyger. is tetter than air? 


1 A Those peopie who have gone to the oxygen process feel that 


_ oxygen is bette: than air. 

i Q Nobody amcng the steel companies who have gona to oxygen 
i ‘Oald go beck tc eir if they were in their right mind? 
{ A I have a good customer who is about to do that, 30 I will 
li not answer. I would not go back to air from oxygen. 

You certainly would not go to acetylene? 

Trat is ccrrect. 

New ceming back, I think we were on glass and you told us 

. sukctituted for glass? 
: wrest? 
' em sorry. I will start again. We were talking 


aking. You said that oxygen is used in glass-makiniz? 
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A That is ccrrect. 


Q You told ve aleo thac air might be used aleo in glass~- 
inaking? 


A The same rclationship as with steel. Oxygen is normally a 
substitute for air. 


Q And normaliy a preferred substitute for air? 


a Not as clear-cut as in steel-making, but those who use 


oxygen it is a preferrea substitute. 
| Q Now nitrogen is used extensively in glass-makirg, is that | 
| correc: ? 

| A Tnat is cerrect. 


12 | Q Instead of using the nitrogen in glass-making could you 


15 | us@ acetylene? 

14 A No. 
15 f Q Cculd you use for the same purpose any of the industrial 
16 gasses that we have discussed teday? 


744 Could you use or could you economically use? 


Economicaliy use. 


' 

ty 
ay 

i 


19 1A. No, I don’ thisik so. 


20 | Q How ‘Let uc talk abeut food freezing. Nitrogen is used 
oxcensively in vood freezing, isn't it? 
22 [A Yes. 
23 | 9 Can you ucc ecetylene for the same purpose? 
1 No. 


Can pu use any of the industrial gasses which we have been 
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discussing for the same purpose with the exceptior of carbon 
| Jiox ide? 
A Carbon dioxide is the logical substitute. 
2 That is correct. The development in the food freezing 
‘ousiness in the last 20 years has been the substitution of nitra- 
; zen for carbon dioxide, isn't that right? 
{ A No. I think the development has been the substitution of 


| aitsogen and CO, for mechanical refrigeration. 


| 2 Nitrogen ic used in liquid form in refrigeration in food 


freezing, is thet right? 
HA That is correct. 
| Q CO, is usec in what form? 
A Liquid and solid. 
, Q Typically in solid? 
| A I think its larger volume is in solid, yes. 
4 Q Would I be right in suggesting that typically one uses 
| earbon dioxide in freezing operations which are relatively smal 
| in scope and one uses nitrogen in freezing operwtions which are 
i much lerger? 
|A Tam afraid that is too simple. You could find small and 
| large for either of those gasses, but it is more tie charac- 
teristic of the food that you are processing. 
Q Let us take the small trucks. Take a Good Humor truck. 
MR. TOPKIS: Your Honor, do we have Good Humor trucks 


in Washington? 


A se 
1195 
JUDGE BARNES: Indeed we do. 

Sy Mr. Topxis: 


& Geod 4Yumor trucks are refrigerated with solid CO. typi- 


4} ce#lly? 


Yes. 

You would uot refrigerate one with liquid nitrogen? 

You aie lito another submarket. 

That is your term, not mine. 

That which you are describing I don't consider food 

| freezing. 

Q 0.K. That is food preservation? 

i A Yes. It is in transit preservation, whatever the state 
it was in you are trying to preserve it. Nitrogen and C05 are 
both used for in transit refrigeration. 

i 9 Suppose I am a food freezer and I have a plant that is 

| geared to use carbon dioxide as my freezing agent. Can I take 
( that plant and convert it to nitrogen use or do I have to get 


new equipment? 


oA All I know is what I read in some of the brochures. 


i Q Forget it. Yt is not your area of specialization. 

WA I know thet peopie have substituted, as indeed have we 
en nitrogen for CU, with very minor variation, if any, to 
the equipment. That it is bring used, but that is a real exce 
tion vcather ther. the rule. 


ug tc is not <he uvsvai practice? 
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That is correct. 

Fine. No’ liquid oxygen and liquid sitrogen are exten- 
aively ueed in cha space program, are they not? 

extonsively os they used to b2. 

dez-ee that the space program is still an operating 
; enomanon? 

Yes. 


Those are the two principal gasses used? 


Fydrozen and oxygen? 

And nitrozen. 

Taey ave :1e principal gasses? 

Thet is co:rect. 

In the us:: that those gasses have in the space program 
are not incerehangeable, are they? 


Certainly vitrogen is not interchangeable with either 


invdrogon of ox/zen. The general answer is "No, they are not." 


Wren NASA weders one, it won't take the other? 
Not knowiwzly, that's right. 
And sarel, none of the other industrial gasses that we 


have beer. discussing vould be accepted by NASA instead of one 


o. these three? 
T.at is ecorect 
ow in vacloas chemieal processes liquid oxygea, liquid 


ail e-:02, all have their function, do they not 
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A Yes, they do. 
0 Typically, however, they are not interchangeable in the 
chemical procec:es? 
A No, they are not. 
Q Now you told us about the organization called the 
Compressed Gas Association. Do you remember your testimony 
about that this morning? 
! A Yes. 
| Q Your company belongs to that and the U. S. Steel Corporatign 
belongs to that also, don't they? 
| A The U. S. Steel Corporation? 
i Q Yes. 
You want a "yes" or "no" answer? 
Yes. 
Yes, they selon. 
Aad the Swedish company that you mentioned this morning, 
they belong to the Cumpressed Gas Association, don't they? 
If it says so, they do. I don't recali. I know U. S. 
Steel does. The fact that I don't recall whether they do or 


not. I believe chat rather than my memory -~- 


Q I am holding in my hand a membership roster of CGA. 


A That's rigat. 


MR. TOPKIS: Your Honor, we have not indicated this 


as an exhibit we propose to offer. I did not expect the direet 


examination to be the way it was. I will be delighted to rese 


ac ee en trem enya tne Me erm 


eee conse as  — ee 
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ix for my own °as2. 
JUDGE BARNES: You might reserve it for your own 


Could we have a little more relevance of what menbership 


“4R. /.JPKIS: Fine. I will be delighted, Your Honor. 
Topkis: 
Q You nentioned this morning various producers of industrial 
gas.es, is Puvitan-Bennett of Kansas City to your knowledge 
a producer of industrial gasses? 

To my kno: ledge they are not a producer of atmospheric 
gacces. They are primarily, as you know, in the medical market 
ané to the extent thet such things as nitrous oxide is a 
narket, I do not know how back integrated they are. I believe 
they uve a peclacer of industrial gasses, but not in the 
atmospheric gas area we have been disoussing today. | 
Q Let me asi you heneeforth to treat industrial gasses as 


pre:dly as the list that I have been giving you before, all 


{ 
the speeialty gasses. the rare gasses, the fuels and the fuels hoe 


peineipally propane and what is the other one? 

A MAPP, propylene, various exotics. 

8) How do yor spel). that? 

A HAP? prepvlene, propane, acetylene, some inixtures that 
smc. companies use like Apache and God knows what else. 


Q low io your knowledge does a company called National 


Velder3 Supply produce any industrial gasses? 


“1199 
Yes, sir. 
find a company called Midwesi Solvent in Atchison, Kansas? 


- 


I don't ki:ow. 


How about lacbonate Industries of Orlando, Florida? 
Do they produce? 
Yes, sir. 


1 don't know. 


Se AE 


SEC Corporation of El Paso, Texas? 
Before we z0 on, if someone has an acetylene generator in 


discussion, is he a producer? 


Se a A NS Ae 


Indeed he is. 


; 
| 
| 


You have a long list. 


Q That is the thrust cf my question. 


i. That is th2 reason when I was asked today to name the | 
top eight, I s:id I would exélude all these peopic who would have 
acetylene generators in the back yard. I do not know 2 ninus- 
cule portion of then. 

Q There are 2 lot of ceople who have acetylene generators? 

' A There are, indzed. | 
Q Are there: 3imilarly a lot of people who have nitrogen | 
genere tors? | 
A There is . relative number here. An acetyiene generator 
i3 usually own.i by somecne who is in the marketing of acetylene. 

is nitrogen conee tan is usually serving a consumer. Hence he 


is the marke: 2t that point and is owned by someone else. 
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Coing back to the U. S. Steel for a moment, is U. S. Steel 
1 producer of industrial gasses? 
Yes. 
How many air separation units do they have to your knowledge? 


To my knowledge they have air separation plants? 


Sour compeny built some of them or all of them for them? 
M.’ conpany built two of those and AIRCO-BOC built two of 
IC&@. 
They are tne so-calied air separation towers? 
They are the cryogenic air separation plants. 
MR. iOPKIS: Your Honor, at an appropriate moment we 
Vili show the court a picture of one of these air separation 
iowers. but for present purposes I am right, am I not, in 
believing that it is a tower? 
THE “ITTNWESS: Among other things. The most prominent 


thing you 3ee ‘rom the voad is a tower. 
By Me. Topkis: 
¢ Next to it. you see a big round thing that is a liquefier 


low comething Like that? 


! A No. What ou see are heat exchangers. That round thing 


i ‘that is in the ‘isat exchangers, that takes the air from ambient 


tomper:tur2a con: to eryogenic temperatures, the two principal 


| 


' C:emen is ere hc :t exchangers and what you would cali the 


' 
‘ 
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disillation tower. 
0 Just so that we may advise His Honor of what kind of scale 
wo are dealing with here, I am advised that your company has 
in the preeess of construction right now a very large air 
separetion plientc, is that right, some 2,000 tons per day 


capacity? 


A xX wish it vere in ecrstruction. It is in enyineering. 


¢) It is in cagineering but it is down the road,a short way? ; 
Tt is authorized. 
That will »>e the largest in the country? 
That will >e the largest single train in the country. 
By train you mean -- : 
A Single elasent from the air compressor right through as 
con rasted with breaking it into several segments. 
Q That is two thousand tons a day? 
A Of oxygen. 
9) Any nitrozen as well? 
Some, yes. 
In addition to the oxygen. 
Yes, eir. 
And some 2: gon? 
Not yet authorized but it will have the capability at 
future tir: to produce argon if it makes economic sense. 
That being the largest. Thet is the smallest air separa- 


tion tower in operation today that you can think of? 


Ours. 
sight 
Lons jer day. 
You built a couple of air separation plants for U.S. Stee 
Yes. 
Low tig were they? 
Approximately 500 tons per day each, of two. 
Were they et the same location? 
They vere at the same location, yes. 
Where was that? 
In south Chicago. 
Servicing the U.S. Steel Mill in southwest Chicago? 
That is correct. 
Q Can you tell us how they were set up? Were they immed- 
iately adjacent to the steel mill? 


A ihey were on steel mill property. 


| 
| 
| 


Q ‘here was a pipeline running from the air seneration plant 
vignt to the mill? 
A it was on steel mill property. If you have ever been in 
a pcecl mill vou will see oxygen lines sunning all over the 
place. This fceds into their U.S. Steel owned pipeline complex 

JUOC+ BARNES: Are these your plants built for 

Steel? 
We btuait for U.S. Steel. They own the plants. 


JUDC: BARNES: That is true of the other two that 


U.S. Steel owns, is 
YHE WITNESS: My understanding is ~~ the answer is 
pretty certeinly yes, the two that Arce-BCC sold them, the 
ansver is yes. 
By ifr. Topkis: 
Q What other steel comsenies own air seperation units of 
their own? 
Steel owns two more in Pittsburgh, Nononzahela 
“yp, They own two there. Tf suspect there are some others 
und. ET can't think of “hen . 
What is that Detroit steti company -- 
Tt is not a steel commany. Ford owns their own oxygen 
plant. 
2 They own their own steei mill, don't they? 
Yes. 
And they ase t) plant to supply the steel mili? 
Yes. 
MeLeuth Steel is in Detroit. 
That is «ight. 


They have their own ceparation piant? 


Did you build that for ‘chem? 


No. 
Hew about Wheeling-Pitteburgh Steel? 


Yes. = think they own their own. 


Any others you can think of? 
No. 
How about Bethlehem? 


£ think they are all on-site supply. 
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y on-sit: supply you mean, I take it, a plant put up by 
eas company immediately adjacent to the steel 

nili which has 2 long-term contract to supply that steel mill 
with oxygen. ‘s that right? 
HA From that plant. 

is that right? 

ihat is right. 

“here is 2 steel] company called LeTourneau in Longview, 

De they have their own oxygen plant or plants? 

I don't know. 

Do you have an oxygen plant supplying them on an over-the- 
vence basis? ; 

' don't know about it. I may be embarrassed 

TORGCMTOW . 

Incidentaily, by over~the-feice, that is an industry term? 

Le think $6. It is equivalent to on-site. 

Both of ~l:em mean an air separation plant imnediately 
adjoining a sicel plant? 
A In other cords, if we owned the plants at ae Steel, 
Sovrh Chieaso. even if it were on their property it would have 


‘Tre gete noma cLature applied. 


ui 


| 
| 
| 


TL STIS penn ce ee 
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") How about National Steel? bo they own any of tneilr own 
air separation plants? 


Ai Great Lakes 1s National. They do not. There may oe onc 


{ 
, 
in the Pittsburgh area, pexdaos. 
ie: It has been saggestes to me thac they heave an operation 
' 
{ 
! 


at Ecorse, Michigan, where there is one of ;.ur plants, and 


ling of quastioniag 


as to relevancy. it is outside che scope of the direct. 
Everything on direct was produce and distribute Mothing shown 


thut these companies distribute or seil in the open merket. 


It is net relevant. It is outside the scope of the direc’ 


MR. TOPAIS: The question on direct was produce or i 


distribute. That is exactiy why I am asking these questions. 


pa Feeder 7 cond 


JUDGE BARNES: £ will permit you co coninue, 


i. Lopkis. 


TER WITMESS: To begin with, we have more than one 
} 
N 
es, at Ecorse? 
it Boorse [Tf cuey ieve one which am not ewere of, 
and thac couid vol: be before my dnvelvement in this businese. 


+ oc knowlecd§ (| Chat Chey @re apsra 


men 


(BEST GOPY_AVAILABLE 
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IL know it exists. J “now we do not supply 


eee. |e ow eneenmene 


You don't know wheth?: or aot they supply their own oxyen 


eertain. 


about companies outside the stecl industry which 


atmospheric gases, Mr. Flamm’? 


‘ml 


for sxanvic, EL Paso Natural Gas. Do they 


? 


procuce any atmospheric gases? 


eRe ret el ettecee 


that they produced hydrogen 


in 


paagnonstnaseonytedipaoapietns dimorphic eA ee eA IE Ie NN eT Oa TE ER CE I NE AY 


a A eee emer sane eee rmemmmmee 


I think that is right. <¢ don't consider that atmospheric 


Hydrogeni 
We agreed atmospheric gases are oxygen, nitrogen and argon 
mean industrial gases. They do nake hydrogen. 


believe they do, yes. 


“le discussed the Ford Motor Company. How about American 


Maybe I can help. There is probably a list 
of °0 companies in the chemical industry that produce these as 
for their own processes, as building blocks. Tt 
it covwld be CO, it could be oxygen. “here 
a myriad «ff companies. You could ge down the 1:8. 


some anc not others. I suspect your informaticn is 


TLeMory 
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THURMAN: I object to further examination along 
suggest that with Mr. Topkis testifying and the 
syme areas that he is not familiar with 


and certainly for reliable evidence he will have to call these 
compsiiies that are selling on the market. 

THE “WITNESS: FExeuse me. If you are asking are these) 
people selling on the market or are they manufacturing or | 
consuming, themselves, I was answering the latter question. 

By Mz. Topkis: 

Q i am asking whether they produce. And that is the way 

you have been answering. 

A That is the way I have been answering. 

Q You have <sld us just a moment ago there were a great many 

chemical companies that produce various industrial gases. Does} 

j 

that sum it up in brief terms? 

A { think so. In other words, by chemical processus this is 

not so sophisticated a process. 

Q So too with petroleum companies. They too produce indus- 

trial gases. 

A Cawzieularly as they are involved in the petrochemical 

ena ef it. 
own pucpose and others? 


syn purpose, certeinly. I know knot of the 


' 

} 

| 

? 

sum vo woule it be accurate to say that these —j 
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companies and these chemical companies have the technological 
know-how to produce industrial gases in whatever volume they 
want? 

To produce? 

Yes. 


Yes, sir. 


Gulf Oi1 or Exxon or Mobile or Cities Service, or any of the 
other large petroleum companies, have the financial resources 
co go inte the production of industrial gases if they were so 
mindec. Is that right? 

Finaneial resources, I would dare say yes. 

That would be true also of a great many chemical companies 

Chemical and steel. 

And steei as well. 

Yes. 
Q Now, sir, you told us a little while ago that your 


compeny built and sold air separation units. 


And { suppose you would agree with the suggestion that 


That is correct. 


Yhat is one of your major lines of activity, is that i 


have perhaps undue respect for you but you told us that | 
you spent a geod deal of timé in that field of activity. It 


is a ‘iele of .ativi.y of Union Carbide, is that correct? 
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The building and selling to the outside woold of air 

separation ple:is is 2» field of activity and a rather minor one 
Q How many did you. sell last year, in 1973? 
MR. THURMAN: Cbjection. This is not relevant. Jt is 


outside the scope of the direct. Industrial gases is the 


ee MLE EAE I I SNE Oe AEN AREER EA RN RE 
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market alieged in the Complaint, not the air separation plants. 
JULCE BARNES: These plants I presume produce indus- 

‘“riel gases? pws 

MR. UHURMAN: ‘e delineated the market. We did rot 


ask about air separation. 


JUDGE BARNES: Mr. Topkis is trying to delineate the 


at ene + a tet CE NNR NE T= RN nt 
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market hic wis. So we will have to give him an opportunity. 


) ie does 1.i have to show the market his way. He just 


has to show we sre wrong on our market. 


JUDGE BARNES: Perhaps that is what he is trying 


THE WITNESS: So far we have cleariy been speaking of 
the United Stats? 


MR. 'OPKIS: Yes, sir. 


: “TINESS: Cne or two. 


in the business of building and selling air 
te in the United States? 
‘on to curscives, Air Products, U.3. Liquide Air. 


that is not what they call themselves, 
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it is a subsidiary of Air Liquide. There is Lotepro, which 
is the U.S. ticle of German Linde, as their hardware division; 
Superior Air Fusoducts that we spoke of before. 
Q Superior Air Products? 
A Right. There is a little outfit out on Long Island I know 
was in existence and I think still is, called Process Plants. 
From time to tine AGA, although I haven't seen them; they have 
the capability but I have not seen them. I would assume BOC. 
low about an outfit called Hydrocarbon Research, Inc.? 
I don't think «hey are in existence any more. 
They did build an oxygen plent for Wheeling Steel? 
A Aboui a dacade ago. 
Q You mentiuned two plants that BO“ built for U.S. Steel, or 
BOC--Arco, in their joint venture which we will discuss subse- 


quently, Your Fonor. 


ras £0C to your kmowledge built any other plants in the 


Uniced Stetes? 


I believe they built one for Victory in Texas. 


*1211 

Me. Flamm, let me ask you this question: 

Suppose 7 wanted to have an air separation plant built 
for m2 at a lecation in the continental United States, some- 
yvhe7:e in the }idwest. Would I have any difficulty in finding 
a number of companies delighted to plan and design and build 
a plant for me? 

A No. 

Q And, Mr. Flamm, if I were interested in having a company 
build and opexate an on-sight plant for me but maintain owner~- 
ship in that conupany, would I have any dif ficuity in getting 
companies to do that for me? 


A Maintain ownership of the plant, you mean 


{ 
i 
| 
j 
| 
| 
{ 
| 
| 


Q kight. 


The answer is no; you would not have difficulty. 
There would be a aumber of bidders? 


| 

j 

There would be a number of bidders. | 
| 


ei seem a ge mate 
ae ree ne 


Indeed, corpetition for such business is quite widespread; 


| 
is that right? 
Yes; it i:;. | 
Now, lec ©: as¢ you this, sir: | 
Suppose I am a distwibuter of industrial gases. | 


“iret, ce . us wnat a distributor is. What is his 


cerm this morning. Can you define it 


A i1212 


A distributor is basically an extension of a distribution 
acm of the industrial gas marketplace. They are basically 


INMIariceters and distributors of industrial gases and usually 


weling equipment and supplies, welding supply distributors. 


That constitutes most of the distributors. 

Then you have some other specialty distributor¢, be it 
ayrogenic distributors or medical distributors. 

The distrisutors I am most familiar with are basically 
narketers and distributors of industrial gas and welding and 
related equipmsit. 

Q Let us suppose I am a distributor of industrial gasea in 
Chicago. 

Will there be a number of industrial gas producers from 

whom I might buy industrial gases? 

A That is possible. 

6) You said cnat tedey is a time of a little shortage in 
Nicustrial gas¢3; is that right? 

Vell, ves: today is a time of some shortage but the 

volumes that a typical distributor consumes, you can go 
weugh all sorcs of gyrations with distributors and the 
3ital volume you would save »y allocating that 
minuscule compared to what you might save by 
ii. One large customer. 


we Fave lest contact. 


441214 302 


| that there is « good deal of competition at the level of 
i supolying distributers among industrial cis compar.ies? 
MR. “IURMAN: Objection, Your Honor. 
I bel:.eve competition is used in a legal sense and 
| there is no qu: ification cf the witness being a lawyer. 


JUDG= BARNES: Do you understand the meaning of the 


7 | word "competition", Mr. Flamm? 


THE ULINESS: iI thought I did. 
JUDG’: BARNES: You may answer the question. 


MR. ‘UURMAN: The further objection is the vagueness 


; of the charactcnization of competition. 


JUDG: BARNES: Let me have the question read back so 
that we can seo where we are. 

(The question referred to was read by the reporter.) 

JUDG: BARJES: A good deal is a little vague. 

We willsay active competition. 

THE \.TNESS: In the context thet you asked the 
question befor::, if a new, potentially good distributor were to 
set up in a marketplace, might he get satisfactorily supplied 

y some producer? iiy answer to that is yes. 
To tla. extent that distributor, a good Linde dis- 
vibutor, becomes a reasonably on-going relationship between 
if ve suppiy hin well at fair prices and he waches that 
‘cicvlar marketolece effectively, there is relatively minor 


that level. 
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Merely because there is a shortage of industrial gases, 
It think you were trying to suggest by that question that as a 
result of that 2 distributor might not get it from Company A; | 
therefore, he :1ight go to Compe.y 8. To my knowledge, I know 
| we are not allocating to distributors. 
) A distribu:or who is one of your regular customers is 
getting what he needs? 
A That is conrect. 
Q Suppose today a distributor or a new man wanted to set up 
a distribution business in Chicago. 
Would he ba able to gat himself supplied with industrial 
gases? 
£ would think so. 
Is that true in Pittsburgh, also? 
I wouid think so 
Boston, ais:o? 
Yes. 
Detroit? 
Yes. 
Birminghaz, Alabama? 
Yes. 
i Q For the .ajor industrial areas of the country that would 
| be true; is thet right? 


1 I would think so. 


i} & Would it be accurate to say, as a matter of fact, Mr. 
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ee et 


But, in <iswer to your question, can someone come into the 


N 


| 
marketplace, ii that is what you mean by competition, will he 
| 


| 2€ satisfactorily supplied and, as such, does competition exist 
the arswer is yes. 


By Mr. Topkis: 


wn 


Q Now, in ccaling with distributors, do you deal with them 


on the basis of long-term contracts or chort-term contracts? 


~I 


aA Short term. 


9 Q How long is the average tenure? 
io |} A Of the cort.act or of our relationship? 
i Q Of the cortract, sir. 
i2 fre they cancellable in 90 days' notice? 
3 || A i think tac is the number. It is either 90 or 120 days. 
‘4 Q How are t.i2 peice terms set in your contracts with dis- 
| 
5 teibutors? | 
= how are t:: price terms set in our contructs with dis- | 
| 


ibutore? 


~~ “ell, in sie cise of the various welding supplies, there 


yoices, list prices less a distributor discount. 


2 in th: ca: of various gases, we have been grouping our 


»9 | “istrioutess a far a: commonality of market so that that 


23 «“e@rkes whieh thoy serve at the level we come in is @ constant | 


one or the other. 


Naedthig 


u ete ih: orice? 


6 
& 
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We establish the price. 
Q I read in the newspaper last week or the week before that 
Linde had promulgated a price increase of five per cent or 
something like that; is that right? 
A If you read what we wrote, it was more than five per cent. 
0 Good. 

What was it? 

between 19 and 15 per cent. 
Q Yas that quickly followed by your competitors? 
A Well, readiug the papers I read the next day that AIRCO 
was coming out with a price increase. I don't know at the 
moment what their schedule is compared to us in that there are 


a myriad of elenents that come into the price schedule: size 


of tank, distribution and the like. That is the only one I 


read sbout was AIRCO. 
Q Ig the normal practice in the industrial gases field 
that the -- 

‘ell, first, your oxygen doesn't differ from AIRCO's 
oxyser, does it? 
A No. 
Q Except it has a Linde trademark on it? 

"hat is correct. 

St doesn't diffec from Air Liquide's oxygen or any other 

sosor 's oxy on? 


iat is richt. 
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The same thing is true of ail the other industrial gases. 

ne sold ct commercial levels of purity? 

That is ccrrect. 

‘s dt the normal industry practice that one company's 
oeiee paralle’: enother company's price and that you really 


compet] with each other in service? 


} 
t 
H 
go 68 
“ ti 
a 
i F 
x ; 


" 
i 
: 
4 
| 
H 
{ 
! 
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«| 
- 
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h Oh, it vexvies. There is price competition. 

Q “here is ivice competition? 

A Yes; indecd. 

Q A vigorous Level of price competiticn, would you say? 
A Yes; I would say when we go out there, when ccmpanies 
such as Linde and AIRCO and Air Products, as far as the custom 
is concerned, they argue their service is equal, I would say 


there is a fair amount of vigorous price competition. 


pen 
a 3 ? 
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Q Now, goi:y back for a second to the situation where you 
told us before that if I were an industrialist interested in 
having an on-site air separation plant built for me by you or 
one of your cerpetitors, you told us, I think, there would be 


a number of coz: panies bidding for that business. 


acne ememencee ewe smemwanns 


A ZI would think so; yes. 


JUDG: BARNES: You named those companies earlier, 
didn't you? 
THE GITNESS: Yes; I did. 


fae reason I hesitate is that there is no guarantee 


meee erence cone i ecaesiamsnae eee er eee eee eee ee A EE Te AOE ATE LENE IY = ot 
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‘saat every conpeny wild vid on every plant because the plant 
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that is specified may come close to your standard and may be 
totally unique to my standard. Hence, some companies would 
bid on some and some would not bid on others. 

By Mr. Topkis: 

Q Normally, there would be a multiplicity of choices? 

A < would be surprised if you could not get three or four 
people bidding on a given opportunity. 

Q Using the term you used before, "active price competition" 
or "vigorcus price competition", has it been your experience 
that before putting up such on-site plant and operating them 
and supplying industries with the output of such on-site 
plants there is vigorous price competition? 

A Which are you referring to now, the on~-site or sale of 
‘che physical hardware, or both? 

Q Qn-site. 

A On-site? 

Q Yes. 

A Yes; therc is vigorous price competition. 

Q I think it has been said somewhere, Mr. Flamm, and correct 
ue, please, if i err, that in the competition or in the vigor 
ous price compccitionfer the supplying of such on-site plants 
ané their output the price received by the gases company tends 


to epproeach within a percentage point or two the cost to the 


| gases company cf the capital involved; is that correct? 


1 A Nay I ask ry counsel if that is part of the privileged 
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type of discussion? 
Q I am not asking you about Linde's experience, sir, of 
yesterday. I an asking you as a matter of generai history and 
peactice and expectation. 

MR. “SURMAN: Objection, Your Honor. 

This is exactly what Mr. Topkis would not allow on 
direct. 

JUDGE BARNES: I take it your question is a company 
20 builds its own plart would it cost approximately the same 
a3 it would to :ave an outside supplier. : 
Is that your question? 
MR. (OPKIS: That is part of it. 
The ciditional part is this: It is my understanding 


that the price competition is se vigorous in this field among 


_ the ecapanies waich will build a plant neat to yours and operate 


| 
| ix for you that no company gets very rich out of putting up such 


i & plant. 


JUDG:. BARNES: I think when we speak of building air 


| cepapation towcrs we ape beyond the scope of the complaint here. 


! The fact that towers are Duilt may have relevance but net the 
: erlee competit..on in buclding of towers. 

MR. “OPKIS: It is not the price competition in the 
' building of the towers. It is the price competition in the 

: supply of -che j¢8 that cemes off the towers. 


‘it ic my understanding, and perhaps I cen put it in 


! 


| 


| 
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the form of a question to the witness. 


Mr. Flamm, name me the last company adjacent to 


3 |; whose plant yev put in an air separation installation. 


JUDGE BARNES: Linde-owned? 

MR. ‘OPKIS: Linde-owned. 

THE WITNESS: How about U. S. Steel? 
By Mr. Topkis: 
Q You made a contract with Steel under which you agreed to 
s2ll them a certain number of hundreds of tons of oxygen per 
day off that plant? 
| A That is correct. 
QO My questicn to you is this, sir: Using that as typical 
end without invading the privacy of your relationship with 
U. S. Steel, when you negotiate such deals with large indus- 
trial concerns do you not find that the price competition which | 
| you have with ocsher people who can similarly supply such plants | 
to U. S. Steel and such users is so intense that the profit | 
| margin that you-experience is within a point or two of your 


capitel cost? 


MR. SHURMAN: Objection. 
It is a2 improper question. It is outside the ea! 
! o° the direct. There is nothing on direct that would prompt 

' a question on <::70fit. 

Ther: is no foundation of the knowledge of the 


indusiry as fa. as their prices. 
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JUDGE BARNES: I am going to sustain the objection 


; because he did mt go into rate of return on direct. 


The question is very general, in any event. 

MR. TOPKIS: Your Honor, the witness did testify that | 
he did view BOC as a possible entrant to this field. i 

I am attempting to demonstrate through his testimony | 
that the margin of return which BOC or any other company conten- 
piating entry into this field could anticipate would be very 
trifling. I think there is no question about it. 

I will be done if the witmess answers this one 
question. 


JUDGE BARNES: We will permit the one question. 


MR. THURMAN: Your Hénor, Mr. Topkis evidently is 


| trying to swing this testimony but, as far as it goes, building | 


' the plant is not yart of the complaint. It is cutside the scope | 
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of the direct. . 


He is talking about BOC wes the most likely entrant 


gases. 

JUDGE BARNES: This is rate of return of a plant 
owned by Linde where they are supplying a captive account, so 
to speak. It is rate of return within one per sent of the 


capital inerease. In other words, your rate of return would 


into the productiun and distribution of gases, industrial 
| 


be cne per cent on increase. 


{ 
\ 

MR. TOPKIS: One per cent over the cost of the capital’. 
' 
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as I understand it. 

JUDGE BARNES: Can you answer that yes or no? 

MR. DOAN: Your Honor, this morning when we were 
dealing with questions of rate of return. This was the kind of 
information we indicated we were still objecting to for the 
several reasons on the appeal. Certainly if this kind of 
information is ever ruled by the Commission as required in 
this case, this is definitely information we want to have 


handled on an in camera basis. 


MR. THURMAN: BOC, Your Honor, has built ee 


this country. They know what rate of return is. Let him get 
it through his own witness. This was not part of the direct 
examination. 

JUDGE BARNES: Now he wants to know what Linde's 
rate of return is. 

MR. THURMAN: It still is outside the scope of the 
direct. 

JUDGE BARNES: Perhaps this is an area you should go 
into in your case in chief, Mr. Topkis. If Mr. Thurman ie go 
to stay awe from rates of returi in his case in chief, I am 
going to foreclose that avenue to you on cross-examination. 

MR. TOPKIS: I think this is important, Hour Honor. 
This witness testifies that he harbored some degree of expec- 
tation that BOC might enter the American market. I can't 


imagine how I can cross-examine him except by asking him could 
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_they expect to make money or lose money if they did so. I am 
doing so in the most circumspect fashion. Indeed, I will now, 
if I may, withdraw that question and put it to the witness in 
dery precise terms, which will demonstrate that I am not 
intruding vpon anybody's privacy. I will ask the witness this 
question: 

Mr. Flamm, in your office, meeting with me and 
Mr. Kaplan and Mr. Doan and Mr. Sierck, two or three weeks ago, 
did you not tell us that price conpetition is so vigorous in 
the business of supplying on-site plants, or in supplying the 
gases that come from on-site plants, that typically the neate . 
of return is driven down to the level of one or two percent 
above the cost of the capital? 

MR. THURMAN: Cbjection, Your Honor. This is outside 
the scope of the direct. If he wants to build his case on this 
he has his defense coming up. Whether he perceived them on 
potential entrant, the ant Sinniain has already stated on the ~. 
stand it does not make any difference what the ragt of return 
for building the plant is. Under the Falstaff case, if he 
perceived th-~ as a potential entrant, that is it. 

JUDGE BARNES: I would not say that is it. That may 
be it as far as you are concerned. I am going to sustain 
Mr. Thurman's objection on the basis that he did not go into 


rates of return in his case in chief. Now, this may necessitat;: 


recalling people or getting stipulatigns. But I think I will 


4 
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3 
sutain the objection on the basis he did not go into rates of 
return. 

MR. TOPKIS: Very well, Your Honor. 

MR. DOAN: If I may interject at this point, I am 
eware that we have touched on several questions which have 
bordered on the area of confidentiality re to the 
possibility of perhaps having to recall Mr. Flam later under 
other circumstances. To the extent possible we woudd like 
to be able to cover Mr. Flamm's testimony today. Without in 
eny way suggesting to counsel how they have to handle their 
case at this time on this particular question, Mr. Flamm 
indicates that he is willing to waive any claim of confi- 
dentiality in the interest of moving on. I make this not 
for the purrere of getting you to change your ruling, »ut just 
£0 that both counsel understands we will be waiv ag confiden- | 


tiality with respect to that question. 


JUDGE BARNES: Do you still have an objection, 


Mr. Thuraan? 

MR. THURMAN: Yes, Your Honor. It is outside the 
ecove. If Mr. Flamm wants to go into this area and counsel has|* 
no objection to confidentiality we will go back on direct and 
£9 back to rate of return on all industrial gases, has it 
increased or decreased since 1970. This will open up a whole 
new avenue. I was only protecting them. I withdrew the 


question to start with. 
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JUDGE BARNES jy vill sustain the objection. We 
will weve on to some oth. > area. 

MR. TOPKIS: Your Horor, just to make the record 
clear, the question I withdrew a moment ago, may I regerd it 
as being contained within the area you are forbidding me to 
inquire into? 

THE WITNESS: That is right, sir, rate of return. 

Piamem: 
Q Now, Mr. Flamm, I think before in asking you about 


industries thzt have their own air separation units, industviee 


having companies within them that have their own separation 


vnits, I asked you about steel and petrolerm, and I would ask 
you. also about glass. 
Do some glass companies to your knowledge have their own 
air seperation units? 
+ don't know of any but I would not be at asi surprised 
sone might have their own litcle nitrogen piants. 
Me, Fiamm, in the last six or eight years has Union 


Cavbide acquired any distributors, that is to say, bought thei. | 


; 


shased then, made downstream acquisit 


try 


Ge 
Has that been a matter of company practice or policy, or 
it been the rare exception? 


w+ has been the rare exception. 


"he company's policy generally has been to stay out of 


41226 


distribution. 


A 


Well, that is a different question. Your question was, 


Is the company policy to buy these distributors? 


Over the course of the last six or eight years that has 


been a very, very minor activity. Now, when you say do we stay 


A 


Q 


- distribution, we are very much involved in distribution. 
Doing it yourselves? 

Yes. 

You are? 

Yes. 

Where do you distribute? 

All overthe United States. 

Having your own distribution operations? 

Y es. 

In competition with distributors to which you sell? 
In some cases, in many cases. 


Mr. Flamm, do I understand that at one point Standard 


Oil of New Jersey or Exxon Corporation, as it ie now called, 


owned American Cryogenics? 


A 


That is correct. 

Auerican Cryogenics was in the air separation business? 
That is correct. 

There came a time when they so.d that company? 


To Liquid Air. 


Do you happen to remember when Standard Oil of New Jersey 
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bought American Cryogenics? 
f; When they bought them? 
Yeas. 
Within plus or minus two years, I would say 1960, 1958. 
And sold around 1967? 
Y es, five or six or seven years later. 
G Z am told that in France the Sheil Petroleun Company was 
engaged in the air separation business through a company calle} 
Prodair. Are you familiar with that? 
Yes. 
Is Shell still engaged in that business? 
f It falls in the same category as hearsay. It is somethin ; 
that I read in the paper. I think you are going to have anes 
from Air Products testifying here. J think he is far more 
cuthoritative than I. 
Q < will ask them about it. Fine, sir. 
Now let me ask you about this business. Does anybody 
import oxygen into the United States? 
A Does anybody import oxygen into the United States? 


Q ee: 


{ 
The answer to that is yes. 
\ 


In any significant quantity? 
A Oniy insofar as things come across the northern and south: 2 
borders. 


Q But the distribution cost of oxygen is such that nobody 


’ “122% 
ships it across the ocean? 
A That is correct. 
Q Is the same true of nitrogen? 
A Yes, sir. 
0 Carbon dioxide? 
Yes. 
Carbon monoxide? 
I would say probably yes. 
Helium, on the other hand, is shipped across the ocean? 
That is correct. 
Q I suppose it is a high cost product. 
A That is not really the reason it is shipped. The reason 
it is shipped is because it is not available elsewhere. As 


soon as the becomes available elsewhere it will not be shipped. 


0 Actually there has been some international development in |, 


the helium field in recent years, has there not? 
A Yes. 
There hes been helium discovered in Algeria? 
Algeria, Poland, USSR. 
Formerly the United States had, forgive the expression, 
a monosoly on the supply? 
A In the western world that was true. 
Q Now, typically, is there a radius around an air separation 
plant where it is economical to distribute the gases produced 


*: air separation plant? 
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Yes. 
0 How large is that radius typically? We realize there will 
be variation. 
A Let me emphasize there clearly will be variations. 
Q Please. 
A That which is true in a distribution location like northe: 
New Jersey where no one can drive, anybody knows, ten miles 


without taking up a lot of time, is vastly different than in 


some Texas location. So when I give you a general answer, like | 


most general answers it will have- significant exceptions. 
I would say that more than 100 and less than 200 mile radius 
with the two hundred being an upper economical limit is content 
Q Now, just so that we may complete this picture of how 
distribution of atmospheric gases is conducted, at that air 
separation tower that you were describing to us before, 

gases are gencrated in what form? 

A Which ‘market are you describing now, the merohant market 
oc on-site market? 


Q Let us take them separately. Let's take firet the on- 


ui 


site market. You have an air separation plant which is next 


to the steel mill. How do you deliver the oxygen to the steel 


en 


mill? 


A The products come off the air separation tower as a gas 
and get compressed by either an oxygen or nitrogen compressor, 


and thence into a pipeline to the customer. 


cect nt: eat Att EN ETN 
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Still in gaseous form? 

That is correct. 

That is called on-site selling? 

That is correct. 

Now you mentioned the term "merchant distribution". 
is that? 
A Merchant or distributable, that is a product that for ail 
practical purposes is not on site. It can take a myriad of 
forms. It can leave the air separation plant and get com- 
pressed into a cylinder and then the cylinder is shipped to 
the end customer. 
Q The end customer being the distributor? 
A Either the distributor or end customer, different people 
reach «hat end marketplace a lot differently. If the customer 
is ten minutes from our plant he would most likely be a direct 
customer. If it is a distributor who redistributes it would 
be a distributor. 

Oxygen or nitrogen would be sold to the customer in 
liquid form? 
Q First you have to compress it more until it reaches the 
liquid form? 
p That is in the tower. That plant that produces gas 
usually has the capability of producing liquid. In other 
words, the gas has been in liquid form before it became gas. 


_ 


Q If you want to you can keep it in the liquid form and shi: 


it out in cylinders? 

A No. 

Q Those large tank trucks we see on the highways? 

A Yes. Those are not cylinders. That is liquid delivery. 
That would be going through a rrailer to usually a customer 
where the product is then stored as liquid. In many cases 


subsequently converted back to gas or in the case of light 


pee te a emg Se el 


food freezing nitrogen is used as liquid to recover the 


refrigeration from the product. 


Q So these trailer trucks carrying liquid will go to an 


ST, ee aa 2 a RAR 


mameconaemereane maaan erat 
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end use customer who will then either use the Liquid as liquid 


or vegasify it in order to use it as gas? 


A That is correct. 


Q Those trucks may aiso deliver liquid to a dis /ributor, is 


that correct? 


A That is correct. 


| 
| 
Q The distrigutor then in turn would either regasify it -| 
or sell it in liquid form? | 


A That is correct. 


JUDGE BARNES: I haven't heard chlorine mentioned her 


“ 
x 

aes em me 

piacatbonenrmeananine ee ee 


don't have that listed as an industrial gas, do you? 


MR. THURMAN: No. 


e . 
Le om amcor naarn, mcrae aanete eat 


THE WITNESS: If you pick up our «vecialty gs 


catalog the odds are that chlorine is in there... Basiallyawhat 


t 
TUE WITNESS: No. It is not an industrial gas. You 
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the specialty gas business is is a packaging and distribution | 
function where we have the expertise of handling these cylinder: 
In terms of physical volume and dollars for the industrial gas 
company it i- 2 very, very minor item. There are people in tne! 
industrial gas people. 
MR. TOPKIS: Your Honor, I think I am nearly done. 
Would it be well to take a brief recess? 
JUDGE BARNES: Yes. Let's take a ten-minute recess. 
(Brief recess) 
JUDGE BARNES: On the record. 
By Mr. Topkis: 
Mr. Flamm, going back to something for just a second, 
understand that argon is shipped beyond that 190 to 200- 
radius that you mentioned? 
Yes. 


Shipped nationwide, or at least far more widely -- 


ahlorine business where it is a big item, but it is not the 


A Far more widely. The economics permit it to be shipped 
more widely. The answer to the one to two hundred was oxygen 
and nitrogen. | 
G Typically, Mr. Flamm, is there a very significant acted: 
in magnitude between the price you charge to a steel company tc 
whieh vou are supplying hundreds of tons of oxygen a day from ea; 
site plant, and the price you charge to a distriutor to 


vlow you may be selling a few thousand cubic feet per day? 
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Ie there a difference in the price? 

Yes. 
A Yes. 
Q Is one a great multiple of the other? Is there any secre 
about this kind of figure? 
A. No. : will give you orders of magnitude as far as one 
relationship to the other. 
Q Fine. 
A It is probably less than one order of magnitude. Less 
than a factor of ten difference. 


6) About a factor of ten? 


A Between five and ten. Something like ten. 


rr LS A TT TT 


| 
: 
x 
i 


2) Fine. 


Now, you mentioned a company this morning called Big Three 


a 2 


Sr Sec rete ne ae RR AR ene 


being one, of the leading gas producers in the country. 


‘ y 


i 
A One of. the top eight, I think. Yes. | 
That company does not sell throughout the United States, 
st? 
No, it does not. 
It sells in the Gulf area only? 
No. 


Where, then, sir? 


a“ 5 
me yee queereeememranescenatacenty mttaer sie ne: etna een es a 


. a 
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Gulf, East Coast and West Coast. The Gulf Coast, the 


southern California and Florida and peripherally around those 


mere oy 


areas. 
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¢ Now, I asked you before about the 2,000 ton per day plant 
that you have announced. Am I right in believing also that you 
have then & thousand or commenced construction of a new air | 
separation plant in East Chicago, Illinois, and Garland, Texas?) 

MR. THURMAN: Objection, Your Honor. It is outside 


the scope of the direct and not relevant. 


I am seeking to establish they ae building two or three more. 
JUDGE BARNES: I will permit the answer. 
THE WITNESS: It is public knowledge. The answer is 
"yes", 
By Mr. Topkis: 
Q Do you have any plans to build in the Four Corners area, 


the area where the State of Utah, New Mexico, Arizona and 


| 
| 
MR. TOPKIS: He is asking how many plants they have. 
| 
f 


Colorado come together? 
A Not knowing if I answer this question, does that now 
start indicating I must give some future marketing plans? 

JUDGE BARNES: I am going to rule that the question 
is not relevant - to what the future plans are. We will stay 
out of that area. 

MR. TOPKIS: Very well, Your Honor. 

ByMr. Topkis: 
Q You said that atmospheric gases have been in short supply | 
in one pocket or another of the country for a year or year and | 


@ half. Do you recall that testimony of this morning? 
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A Yes, I do. 

) Bafore then for a good number of years there has been an 
exzess of supply, is that right? 

A There has been an excess of supply in certain iniiiine 
zr2as, primarily those areas that had been dedicated to the 
cerospace program. As the aerospace program contracted, those 
areas, and I think we know them all, California, Florida, 

the Huntsville, Alabama type, those pockets had some significa’ 


surplus. 


Q As = matter of fact, during the late 60's wasn't there 


tirana Neen: tapes th: me “ee ana 


a significant surplus pretty generally through the Mew England 


area, through the Chicago, Detroit, Pittsburgh areas? 


4 
i 
il 


t 
{ 


A The problem when you ask these general questions is there 


a 


was a significant surplus in the aerospace-oriented areas 


but we have just brought a plant on stream, about a 250-ton 


per day plant, in Connecticut to serve the New England market. 


For us to make that decision we had to make that 


a 
ee a cerns a a a me RRA 


decision somewhat better than two years ago. So the answer 


to that question then is that we did not feel there was a 


surplus in New England two to two and a half years ago. 


C Would it be accurate to say, then, that it has been 
your experience in this industry that wherever a shortage 
develops the companies operating in the field are sufficiently 
forward-minded that they will plan to supply capacity to that 


erea of shortage? 
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To the extent that the companies predict accurately what 


the growth will be,which many of us did not do very well in the 


last two years, as U.S. industry in general did not, the answer 


to your question in general is yes. 


MR. TOPKIS: Your Honor, at this point I would like 


Jencks Act material of this witness. By that I mean, of 


course, statements prepared or approved by the witness as 


substantially accurate verbatim transcriptions of those state- 


asanatinci > Prenedin~counnonseenes sins aegieieasnibeit, <atmadanemomnpes meter s-t 


ments. 


| 
j 
| 
to apply for production of what at the criminal bar we call | 
{ 
f 


JUDGE BARNES: Mr. “Thurman, do you have any 


substantially verbatim written statenents by the witness? 


MR. THURMAN: No, Your Honor. 
MR. TOYKIS: I understand there was submitted by 


Complaint Counsel to this witness a proposed affidavit for 


his signature which he rejected. His counsel, I have been 


informed, prepared another form of that affidavit. I wowd 
imagine and suggest that the first affidavit which Complaint - 
Counsel submitted to the witness they believed to be a 


substantially verbatim transeript of remarks he h«: made. As 


. 5 _ A 
‘ A? 9 
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@ consequenes, I would like i aie that draft. 

JUDGE BARNES: Well, the draft, as I understand it, 
was not signed by the witness, therefore he did not adopt it | 
and it would not be permissible for cross-examination purposes. | 


On the other hand, if he has submitted one to Complaint Counsel 


aren eee eR NINE 


3 SO : 


a teen a ae i ke 


i nia aanlietehttesiiiminoners 


Do you have any such statement? 
MR. THURMAN: That is before my time. I will let 


Mr. Youngwood respond to this. 
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that should be produced. 


MR. YOUNGWOOD: Your Honor, the affidavit to which 
you refer, the affidavit which was submitted by Mr. Flamm, is 
presently in the hands of Messrs. Topkis & Wade. I am sure if 
they will search the file they will be able to find it. 

MR. TOPKIS: We have that one. I know about that. 
That was the motion paper in Delaware. I am referring to any 
affidavit other than submitted by Mr. Flamm or the counsel. 

THE WITNESS: That is the only one I submitted. 

MR. TOPKIS: Let me press my point, Your Hoper, af 1 
may, that under the authorities relating to the Jencks Act eis 
we are entitled to what Complaint Counsel believed to be the 
substance, the accurate substance of Mr. Flamn's remarks which | 
they submitted to him in the form of a proposed affidavit. | 

JUDGE BARNES: No. I am not going to wotaes that 
produced if the witness specifically rejected it. I don't thin! 
it would be fair to him to have him questioned on Complaint 
Counsel's interpretation that he specifically rejected. 

MR. TOPKIS: Then, Your Honor, it would seem to me that 
what he rejected is testimony by him as to facts which are not 
true. 


JUDGE BARNES: I think that is taking Jencks a little 
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too far. It is further than I want to take it at the time. 
MR. TOPKIS: I will defer to Your Honor's ruling, of 
course. 
Now I would like to ask for production of whatever 
nozes Complaint Counsel took during their interview with 
Mr. Flamm before the drafting of the affidavit. 
MR. THURMAN: Your Honor, I have no verbatim notes. 
I have notes I took in interviewing him but they are not 
producible under Jencks. 
MR. TOPKIS: I think Your Honor at that point is 
required to take a look at them. 
JU <«™ BARNES I think I should take a look at what- 
ever notes you. have, Mr. Thurman. 
MR. THURMAN: I assume we are entitled to the same 
JUDGE BARNES: You will be entitled to identical tr 
treatment. 
MR. THURMAN: --of all their witnesses plus Airco 
respondent witnesses. | 


MO. TOPKIS: I don't acquiesce in that for a second. | 


| 
1 
JUDGE BARNES: We are not talking about today's | 


testimony, Mr. Thurman. 
MR. THURMAN: .No, sir. I have my notes somewhere 
here if I can find them. I must say this is the First time 


1 nave had to produce my notes. 
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JUDGE BARNES: Well, you are producing them to me. 


MR. THURMAN: I don't know whether you can read them 


JUDGE BARNES: Let the record show that I have 
exauined the notes -- Do you have more? 

MR. THURMAN: These are Mr. Purcell's notes. 

JUDGE BARNES: Mr. Purcell, ace the typewritten note: 
your rvefinenent of the yellow pages. 

M?. PURCELL: Excuse me, Your Honor. TI had my 
secretary type my notes. 

JUDGE BARNES: Your notes are the yellow pages? 


MR. PURCELL: That is correct. 


The typed version should be verbatim of the yellow 


notes. They are one and the same. 

JUDGE BARNES: I have examined the notes which have 
been handed to me. ‘There are two sets of note, one by 
Me. Thurman and two by Mr. Purcell. The examination indicates 
that they are not substantially verbatim statements of the 
witness. At the interview which Mr. Purcell was recording cnet 
were several people who were speaking. They are very cryptic, 
not complete sentences, one and two words, things of that natu. 
Therefore, it is my ruling that these are not within the Jencks! 
requirenent. T am not going to require them to be produced. 
By Mr. Topkis: 


Q Me. Flamm, were you interviewed by Mr. Youngwood? 


On this case? 
I guess the ansiver is yes. 
MR. TOPKIS: May I inquire through Your Honor whethe:, 
Complaint Counsel have any interviews of Mr. Yowngwood? 
MR. YONGWOOD: Mr. Purcell and I interviewed 
Me. Flamm. I believe Mr. Krulia was with us. I did not bring | 
notes with me. I believe Mr. Purcell's notes ‘6s0o related to 
that meeting. However, I can say my notes wre in no way ver- 


batim. 
MR. TOPKIS: Of course I am not goinz to challenge 


Mr. Youngwood. I am prepared to accept his statements. 
by Hr. Topkis: 
0 Mr. Flamm, are you familiar with a publication called 


the Wall Street Transcript? 


Q According to an article appearing in the April 16, 1973 
issue cf that publication, on or about March 15, 1978, Union 
Carbide’s vice president and chief financial officer, 

W. E. Pardoe, appeared before the New York Society of Security 


Analysts. To your knowledge, at that time was Mr. Pardoe 


A Yes. 
Q And the article of which I have a copy reports him as 


stating that recent price iccreases in merchant gases has been 


é Union Carbide vice president and chief financial officer? | 
i 


eff3et by increased power and distrihution costs. Do you 


recall his stating that:? 


*124) 


MR. THURMAN: Objection, Your Honor. In the firet 
plece, he is reading statements not in evidence. I move that 
chat be stricken. Secondly, it is not made by this witness. 
Jt is hearsay.. It must be elicited from the person making 
“he statement. 

JUDGE BARNES: I will overzule your objection. 

Do you recall the statement being meade, Mr. Flamn? 


THE WITNESS: I recall reading the article. I didn’ 


hear the statement made. I was not at the Security Analyets' 


meeting. 
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By My. Topkis: 
Did this statement accord with your understanding of thu 
a 

Yes, it does. 

Now, would you agree -- let me ask you first, what is the 

"cnnage oxygen'? What does that mean? 
tA Tonnage oxygen is usually referred to as the praduct that 
comes from what we have been desuribing as on-site plants. 

2 That is to say, oxygen produced in such quantity that you 
! maisuree it by the ton rather than by the cubic feet? . 
iA That is correct. Not only produced but sold in such 
counige. In other words, a plant might produce 2700 tons of 
Licuid and get sold io a myriad of customers. At that point 
vw: con't consider thet tonnage oxygen. However, if that is 
@ waptive 200 ton a cay plant selling it as 200 tons a day, we 
ealthat tonnage. 
QR Ix is the production of an on-site plant delivered to 

1c oP perhaps one or two customers? 

Basically that is correct. 

Now, is it very necessary, in ycur experience, to have 
tiet tonnege oxygen to the steel industry to supply the bese 
f2on which you ean grow to other products which are more 
poof itatle? 

A Is it necessaryi No. 


Tw. you lmow a Mr. F. Perry Wilson? 


Do I know him? 

Yes. 

Yes. 

Who is he, sir? 
A He is Chairman of the Board of Union Carbide. 
Q Did you ever hear Mr. Wilson gay, "It is very necessary te] 
have that tonnage oxygen to the steel industry to supply the 
base from which we can grow to these other products which are 


more profitable"? 


ns I don't remember his saying that, but I can believe it 


Was said. 
Q Has he expressed these views on other occasions within 
our hearing? 
A No. That was net within my hearing either. 
Q Did you read that statement attributed to Mr. Wilson in 
the Wall Street transcript? 

MR. THURMAN: Objection, Your Honor. I don't 
believe this is proper cross-examination. 

JUDGE BARNES: I think it is irrelevant whether or 
not he read it. 

MR. TOPKIS: Okay, Your Honor. 
By Mr. Topkis. 


Q Now, you spoke this morning on direct examination by 


; Mo. Thurman of some projections you made as to air separation 


procucts for five years. So you remember that? 
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A Yes, I do. 

Q You testified tiat those projections related only to 
mecchant production; is that right? 

f Specific numbers: I was giving related to merchant. 

C You were quoting from some written projections, were you 
not, or where you just making them up as you sat there on the 
witness stand? 

A No. That is wht our five-year plan is based on. 

Q Some written projections? 


} A Well, we don't break down each and every product by a 


| decailed projection ty marketplace and so on and so forth. 


In attempting to Vevelop information for our management as 
to what our capital reeds might be, we must base these on sone 
generalized projections since it costs approximately the same 
to a so many millions of cubic feet or tons per day 
of product. 

Therefore, the generalized porjections help us in getting 
| generalized capital requirements. That was the basis for those | 


| types of numbers, 


! Q Those numbers appeared on a piece of paper somewhere? 


tA I suspect they do, by our planning department somewhere. 
| That is not what I was quot ing from. I was quoting from 
memcry. 

; Q You were quoting from memory something you had read? 


| A Or discussed. ‘ 
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i} Q You are not sure which? 

A I know I read it. I imow I read it. In fact, I was 

: reading it on the plane down here. One of the documents I we 

|| meading was Air Products projections for these projects to some | 

| security analysts. { sas mumbling tomyself, yes, that is what | 
we think it is going to grow at also. Eight percent was in 
that document. 

HQ Did you read anything other than information helpfully ! 
supplied to you by Air Products? Did you read any of your | 
own internal information on the plane coming down? ~ | 

i A I read my notes te ayenit of this eight percent “projection, 

i Q That you made on some occasion when you discussed --- 

A That is what our five-year plan is based on. 
| Q Ard these figures that you give us, seven and nine 
| percent compounded for the next five years in the merchant 


| field, those were pur projections of industrial demand in 


A De you mean physical volume? 


| Q Yes. 


| 
| 
H 
| 
tr scerchant field; is that right? | 
| 


Yes. 
That is what you expected the market would require? 


That is correct. 


Net with that eight percent number. 


| 
Now, you weren't referring to any tonnage prejections? | 
; 
| 
| 
| 
What portion of industrial sales is represented by tonnage | 

' 


' 
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in oxygen and merchant sales of oxygen in volume? 


WoaA 


19 


In volume? 

Yes, or dollars. 

I have been talking dollars all along. 

Fine. 

I can give youa more intelligent answer in dollars than 
con in volume. 

Okay. 

I am now at the point where I have to define market. 

No, you don't hav2 to define market at all. I am the 

person in the world to ask you to do that. 

How can I give you a dollar amount if I can't define 

dollar amount that relates to? 


I am asking you, sir, to tell us, please, what the normal 


i relationship between ‘tonnage sales and merchant sales has been 


i in che recent past. 


im 
; Q 


A 


You are asking for Linde numbers of industrial numbers. 
I will take tiem one. Let us start with Linde. 


Linde numbers of tonnage versus merchants for oxygen, 


nitrogen and argon. 


9 
Va 


All right. 


I would say about one part tonnage to one-and-a-quarter 


| oapts merchant. 


That is in dollars? 


Yes. 
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Q So, in volume the tonnage would be perhaps six or seven 


| times the merchant? 


SA Let me say that I trust the Bureau of Census data on pro- 


a duction and that is troken down by those categories. That is 
| more reliable than mine. 
Q How about Linde? bes your experience conform to that of 
, the Department of Commerce? 
\ A We are one of the sources of their information. 

) \ Q You are not atypical? 

oH A We are by and large not atypical. 
f Q Yeu mentioned as companies having the technology and 
i the finances to begin producing industrial gases in the Amer icad 
| marxet a number and then you said, as I recall it, that the 

| Japanese have the resources but have not shown any. interest. 
| A I said to date. 
| Q De you think it a very real possibility that the Japanese 
| will show some interest in the near term? 
la Shear speculation. I haven't any idea. 
.Q Has it come to your attention recently that the Japanese 
' have entered other American fields? For example, aluminum and 
| television. 

AR. THURMAN: Objection, Your Honor. 
JUDGE BARNES: I think it is going a little far 
afield. They recently bought Motorola or some television 


; | company. 
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MR. TOPKES: IL acve heard a bit about that in antitrutt 


I think I have seer 
Flamm, £ am a@imost done but let me ask you this: You 
mooning that vou thought it tessible that 3cC 


enter the American separation field. Do you recall 


uc cnat you believe 
‘¢ be a poesibility for some years no.? 
nave only been ir way industrial gas business area 
tor five years. FY would say that hes beer in ovr house the 
sub: ect of some discussion for haif that tine. 
Q The jast couple of years? 
4 wast couple or three years as a possibiliir, parcicularly 
be 
as “i got precipitated by Air Liquide coming, cam 80C,far 
nhimd, that type of <tiscuseion. 


any memo ahout that possibility? 


Never put it down on paper? 
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£ No. 


C You were for the last couple of years making constant 


decisions relating tc price increases or decveases in industri::: 


gases; is that right? 
A Yes. 
y Have you ever mde any such decision in whole or in part 
because of the possibility that BOC might or mightrot enter 
the United States air separation field? 
A You flatter me cn my sophistication as to how that 

| decision would enter my pricing decisions which are one year 
o> one-half year type decisions. No, it was a degree of 
sophistication that did not enter ow considerations. 
Q You never thought about it in considering prices; is 
that right? 

; i] A That is right. 

9) Now, decisions were also mace by you and your company in 

| this time relating tc the construction of new production 
eccpacity; is that right? 
A Yes, sir. 
Q In making any such decision, wes your judgment in the 
slightest degree affected by the possibility that BOC might 
exvter the American air separation field? 

: i A Nc, sir. 
| Q Ir. your dealings with distributors for the last couple 


™ of years has your conduct in the slightest been affected by the 
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i possibility that BOC might enter the air separation field in <he. 
m } Uni-:ed States? | 
i A No, sir. 
MR. TOPKIS: Tnere is one thing, and I will say that ) 
| aithough I would love to spare Mr. Flamm the necessity for 
another appearance here, if matters before the Commission go 
; as we hope with reference to Union Carbide's documents it may 
be that we will have to extend him an invitation to come back. 
} I woulc like to reserve that opportunity. 

MR. DOAN: Without interrupting, I would at this 
pcint like to put before the Court a request that perhaps any 
rec: ii of Mr. Flamm might be arranged in New York at the 

L ‘rime that there will be proceedings conducted up there. 


MR. TOPKIS: We would be delighted to cooperate with 


JUDGE BARNES: It may be that his testimony will be 
; ji limiteé in which event you could work out a stipualtion. 

MR. TOPKIS: I would hope so. 

I think that does it it, Your Honor. 

Thank you very much, Mr. Flamm. 

JUDGE BARNES: Mr. Wade, do you have any yues<ions? 


MR. WADE: Your Honor, I do not want to go back over 


: any of the areas covered by Mr. Topkis, but will skip those 


: | at this time. I just have one or two questions for you, 
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iQ You mentioned, i believe, on ercss-examination that 

: Tree produced atmospheric gases in certain parts of the 

|, @ouutzy but not in cthers. 

1A” ~That is correct.. 

1 Q The Pacific Northwest, is there a company that produces 

» aimospheric gases rather solely in that area of the country? 

A Well, the company you are probably referring to, the twu 

a main producers there are Airco and IAP, whick is now part of 
} Licuid: Air which dees preduce; IAP does not but Liquide Air, 

f their parent, produces in many parts of the country. 

\ Q Air Products does produce, Industrial Air Products, on 

| the West Coast? 

i A That is correct. 

Q I know that you have said that your knowledge of co, is 

| somewhat limited but taking that into consideration is the 

| eeeteiduenaition of CO, a regional specialty such as the preductior: 

| of air separation gases is? 

lA As I understand it, v0, is just about as distribution 

| intensive as the air zases. Now, I can't give as precise an 

| answer as I quantifieli to Mr. Topkis but I would have to say 

Jit is regionalized fo: that reason. 


1 Q So, in that sense t is differentiated fron other types of 


_ i gases whieh are used in industry which are distributed on 


_ia@ aationwide basis? 
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those that ere, yes. 
Q Now. in telling # Thurman about soma or the users of you 


coapany's procucts thoich might be denominated industrial gases,, 


is that correct? 


What gases would be used by the food industry? 


would cay the two principal ones would be nitrogen and 


nydr open 


: u large quantities of oxygen? 
Oxygen? 
Yes. 
Not reailliy. 
But the steel industry does uce large quantities of 


oxygen; is that right? 

Yes, they deo. 

} industry would use a fair amount of helium, 

would it not? 

Felium -- iwmore oxygen than helium. 

it certainly uses oxygen; that is correct? 

Yes. 

But it aleo does use a fair amount of helium? 

I guess it uses helium. Ifyou weve <6 a&kK me to” 
list tho industries that usa helium, chemicala would not be one 
that comes to the top of the lis. 


The stecl industry does not use very wuch helivm, however; 
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isn't that correct? 


ae 
sib 


} A The steel industry does not use very much helium except so 
far as the steel industry is integrated down to the fabricating 
level as some of them are and helium could very well be used ! 
in the fabricating end of the steel industry. 

3 } 0) In concession to the shortness, can we characterize this 
7 f by saying some of those industries you listed as customers for 
your company's products will use certain gases and other 
industries might use other gases, some might use them all and 
some might use only a few? 
< i A Absolutely. 
a: You mentioned a mong your listing of indsutrial gases a 
| generic term for a group of gases called fuel gases; is that 
| correct? 
A Yes. 
Q You were asked to name three of those or some of those. 
You named MAPP, propane and propylene. 
A Yes. 
i| Q I would like to limit myself to MAPP, propylene and 
f propane which are the three first mentioned when Mr. Thurman 
| first asked you that question. 
: Now, those three are not formed from acetylene, are they? 
No, they are not. 
“Carbon dioxide? — 


No, they are not. 


Carbon monozide? 

No. 

Accgon? 

No. 

Tn fact, how are they formed? 

Nostof them are by-products from other petrochemical 
processes. 

Q Toney are not included in rare gases,are they? And yu 
would not include them as coming from argon, helium, hydrogen, 
nitrogen and other separation gases? 

That is correct. 

You term those fuel gases as industrial gases? 

We term virtually anything we sell in the gas area as 
industrial gas. Therefore, any product that those products 
compete with, I am not talking about all of the marketplaces 
that propane competes, but to the extent that it competes as.a 
fuel gas we consider all of these things as part of that 
env ixonment out there. 


We are competing against it, therefore, it must be 


industrial gas. If it is not an industrial gas, acetylene must 


not be. 

Q Then I take it you are telling me that an industrial gas 

is gas which is sold to industry for use in an industry? 
Obviously I would be in trouble because Judge Barnes 


esi: what about chiorine. So there is some limitations 
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cy the parameters we are describing here. 

For our very parochial interest we described industrial 
gas as those gases that we competed in my department. 
¢ Bat another company might have a different set of gases 
called industrial gases which they might use in their own 
in-house nomenclature? 
A That is correct. 
c Just to get one thing straight in some colloquy that 
sccurred earlier this afterncon when Mr. Topkia was asking 


you about the hypothetical Linde plant that might be 


constructed, the Airco-BOC constructed,and BOC may have 


' goustruected certain air separation units in the United States 


bui they have never produced gas, retained ownership of those 
_ units end produced gas for themselves to sell or use, have 
' they, to your knowledge? 
A ve that a question? 
i Q That is a question. 

Tt is my knowledge they have not. They have merely sold 
ths hexrdware. 

Whan you ware discussing with Mr. Topkis the question of 

san and air being used in the steei. industry, if I hada 

sasie oxygen furnace, which is a type of steel producing 


lity, I worldn'c use air, is that correct, I would use 


The. oxygen I wee referring, I was 
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veforp> ng to the cxygen process, once you make a conscious 
dceleion, all oxygen is a form of air enrichment. It displaces | 
he alr. Onee you design it for oxygen you can't very well 
use it for the same capacity for air. 
Q . basic oxygen furnace is a large installation with a 
,0Od cepital outlay; is that right? 
The answer to your question is that, yes, it would not be 
fected back to air. 
MR. WADE: Thank you very mich. 
No further questions. 
JUDGE BARNES: For the record, when were- these 
piznte built by Aireo? During what years? 
THE WITWESS: I think they went onstream in 1972. So. 
y were probably constructed in '70-'72 era, the ones for 
Stecl. The one for Big Three I think was constructed scme- 
before that. 
JUDGE BARNES: Airco-BOC had . been engaged for some- 
im constructing a plant? 


THE WITNESS: This U.S. Steel venture took place, 


| I believe, right at the end of that relationship. In fact, 


" think the relationship had terminated by the time the plant 
vent onetream. 
MR. WADE:. There will be some evidence coming in 
| on ‘che joint venture for construction of U.S. Steel plant. 


JUDGE BARNES: Mr. Thurman, do you have any redirect? 
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MR. THURMAN: Yes. 
EARNES: I want ¢<o ask you are the distributors 
we have been referring to usually exclusive distributors 
’ one industrial gas company or do they handle lines of 
‘erent companies 
THE WITNESS: They are a real mixed bag. As it pertei is 
to “he gases they usually are the sole, they are usually 
suplied by a single producer. Now, to the excent that one 
co: che producers may not have one of these fuel gases that we 
gceke of and hence some of their market would vequire. those, 
-hey ave perfectly free to go out and get gas from some place 
else. 
Now, that only represents part of his activity. 
Asovher significant part of his activity is the welding supply, | 
he welding torches, the electrical power supplies. That 
h: 2ote From numerous suppliers. It would be a most unusual 
situation if you would just see one line of equipment with a 


given Cistributer. 


JUDGE BARNES: They do tend to stick to one industrial 


supplier? 
THE WITHWESS: Yes; that is correct. 
XXXX . REDIRECT EXAMINATION © 
uo. Tourman: 
Aco most Linde distributors exclusive distributors? 


Yac aasue: is yes and no. On gases that a given supplier 
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| can supply they are usually exclusive. But they are free to 

| go out -=- let us use the example we have used. If a Linde 
distributor finds that it is beneficial for him in his market- 
place to have MAPP gas, he is free and does go to somebody, 

| Airco to be specific, to get that gas to complete his line. 

In the welding equipment area he is definitely not 


| exclusive. He goes out to the welding supply manufacturers’ - 


1 ac contrasted with what Mr. Topkis says, oxygen is oxygen is 


| 
| thet can best supply because they have physical en 
| 


{ oxygen. 

f 0 We were talking about gas, not welding equipment. 

i A I thought you were talking about distributors. You have 
| my answer on gas. 


4 


What percentage do they buy in the solid form? Do they st 
| in liquid form? 

A Both. ‘Some distributors store in liquid form and 

zither sell as liquid or compress as gas. Some distributors 

i eve not in the liquid part of the business at all and merely 

| set gas from their supplier. 

la Any idea what percentage sells in liquid? 

| 4 I naven't the slightest idea. 

iQ You nentioned the steel companies and chemical companies 

| and Ford Motor Company had backward integrated into producing 
7a3@3. Do these companies sell these gases in the open market? 


\ No, they do not. The question I was asked was de they 
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have the capital and expertise to own and operate the plants? 


| 
| 
| 


My answor to that was, yes, to my knowledge they do not sell ai 
market in this area. 
0 Do you consider them in the industrial gas business? 
A No, I do not. The industrial <as business -- you said 
what characterizes it earlier this morning. Marketing is an 
extremely important area. 
LQ Does the Linde Company have market expertise to enter 
the distrubution of industrial gas? 

MR. TOPKIS: I don't think there has been a founda- 
tion laid for the witness’ familiarity with U.S. Steel or 
Ford. 

aan ate MR. THURMAN: Mr. Tapkis has been taiking all after- 
' noon about U.S. Steel and Ford and the chemical company. 

JUDGE BARNES: I will let you answer that, Mr. Pilanm. 

THE WITNESS: First, do I consider them in the 
industrial gas business? The answer is no, I do not. Do I 

! believe they today have the technical expertise to participate 
effectively in this marketplace’? 
| By Mr. Thurman: 
| Q I believe that they have backward integrated to some 
extent, but haven't you testified that they alse purchase for 
| thelr own consumption? 
— } A They do both. In Chicago we have some them plants. In 


|| Chicago we supply on-site to them. 
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They purchase from the industrial gas people, producers? 
Sneaking of gas? 
Yes. 

MR. TOPKIS: I lost that question. 

JUDGE BARNES: May we have the question read back? 


(The pending question was read by the reporter.) 


THE WITNESS: The answer is yes. 


Q What percentage of industrial gas shipments are accounted 
for by acetylene: 
MR. TOPKIS: Is this dollars or volume? 
MR. THURMAN: In dollars. 
JUDGE BARNES: Is this Linde or is this industry? 
Le’ kin. Thurman: 
Do you know it industry-wide? 
No, I don't. 


Q Do you know Linde? 


' A Yes. I can approximate Linde and I can approximate 


industry. th are approximates with the industry being 

: more poorly founded. 

MR. TOPKIS: strike the "less well founded" at the 
i very jJeast. 

JUDGE BARNES: Let us stick with Linde, percentage. 
MR. WADE? Also, we are not sure what the Siti neaieiaa’ 


| of that fraction might be. 
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THE WITNESS: That is the problem I have been 
<rving to address myself to. When somebody says what percent 
of some market and we haven't defined what the market is yet, 
if you would like what percentage of the $195 million that 
we talked about this morning it is more like 10 percent than 
any other number. 

MR. TOPKIS: That is damning with the faintest 
praise I have heard in quite some time. 

JUDGE BARNES: Is that your best estimate? 

THE WITNESS: Yes, it is more like 10 than 15 or 
five. I can't tell you whether it is 10 or 11. It is more 
like 10. ‘hat is my memory. 

By Mr. Thurman: 

G T believe you testified on crose that the prices have been 
on che upswing, the price increases, like 15 percent.. How 
long have the prices been on the upswing? ts 

A I testified in specific answer to a specific question 


; f was their artical in the Wall Street Journal a couple days 


| ago about Linde coming out with a 10 or 15 percent price increase 


and answer to that was yes. 
ea Have prices been on the upswring in the recent years? 
JUDGE BARNES: When was your last price increase 
' prior to this one? 
THE WITNESS: Thirteen months prior. 


JUDGE:BARNES: And prior to that? 
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THE WITNESS: About a year prior. 
by “Me. Thurman: 
ie the expertise in handling one type of industrial gas, 
5.3: this similar to all industrial gases? 
Not all but many. 
MR. TOPKIS: What does handling mean, Your Honor? 
JUDGE BARNES: Let us say marketing. 
THE WITNESS: I don't think I have given an answer. 
JUDGE BARNES: Let us go back to the other question. 


- 


“ou have not answered the other question. 


; QO Which one? 
Is it epplicable to all? I would say thet we consider 
 ¢tylene very darn unique for safety reasons. So, the care in 


asnefaecturing acetylene is not the same as an inert gas like 


tn the technology as far as handling cryogenic fiuids 


| 
| 
i 
By “eo. Thurman: | 


acrces the board there is a great deal of commonality. 
Q Ave there any outside products -- Mr. Topkis compared the 
1a e of oxygen with other industrial gases. Are there any 

ss outside the industrial gas field that are interchange- 


te with oxygen or nitrogen or argon? 


In almost all of these areas you would be able to argue, 


‘1 gygen. I think Mr. Topkis was correct that for the 


x 


/ did, that air is interchangeable for some applications | 
| 
| 
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larzest segment of the various marketplaces that these 
produets are used they are usually used for their unique | 
characteristics. Hence, oxygen is used for supporting oduibant th. 
Tnit is its most unique characteristic. 
0 I believe you testified on cross that you didrmt consider 
5O2 when you considered your pricing, made your decisions or 
rolieies on pricing. Did you consider anybody? 

Yes. 

As being a potential entrant into the market? 

No, I considered my existing competitors. 

Did you consider anybody outside the market when you were 
maxing your construction plans or policies? 
A No. Again I keep saying no. You mean outside of someone 
today participating in the U.S. market? 
Q Right. 

‘the answer is no. I sure as hell do consider those 
> acieipating in the market today. 

Did you consider anyone outside the United States 
irx-stpial gases not selling industrial gases in the United 


Stec:es in making pur distribution policy? 
We have no further questions, Your 


MR. TOPKIS: Just a couple on recross, if I may, 


7. 


Yor? Horner. 
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XAXXXXX RECROSS~EXAMINATION 


> itr. Yopkis: 

You were asked a few minutes age by Mr. Thurmen as to your 
vicWwS af to whether the United States steel corporation had the. 
na. seting skills necessary to enter the industrial gases 
bisiness.- You said that you doubt it. 

That is correct. 

Would it be your expectation that if United Statés Steel 
coed to hire itself a few good marketers it might find some? 

I would think that they would be able to find some few 
g-cc. marketers. ! 

As a matter of fact, with specific reference to a marketer| 
nomed flee Flamm, if U.S. Steel were to offer you a five-year - 
Vomixvact with $25,000 ayear raise over your present salary -- | 

net asking whether you would go, I am asking whether you 
vould be tenpted. 

Fer the record let me say I gave an emphatic no. 

MR. TOPKIS: May the record record waves of laughter. | 
JUDGE BARNES: TI don't think we should involve 
7iaimn personally in this matter. I believe uae answered 
2 question that eiey could find people a 
THE WITNESS: Since the question is can they ein 
cocating skills, not trying to make this an overly complicated | 
induste’ there is a lot more to marketing in this industry 


“an having three or four key people. You stay way hack at 


“he teehnology enc and you cceme way into tne m-rketplace. 
o€ Lunetion: beiwee.. the technclogy 


&e 


nay hetplace wnat you 2 2 taechnolori- 


eee ccna. a natant ncaa atm 


Steel ras the 


preauee all the ai 3epiration gases 


say that they could. They have the Skills today 


in Chicago, in several other places to produce 
the products. 


yor juLlt for then ie one of the largest 


ousesrd ton a day plant you built for them? 


Mavbe that is where you get the thousand. 


* vou, how mayy people dees it take to operate 


yt cast? 


plart 
with the deeres of automation ore pus 
gay three ow four a shift. 


7 


(BEST GOPY AVAILABLE. 


i 
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Mo. Flamm, would it be correct to say that the prices of 
-cite gas have been declining in recent years because the 
ze of individual costomers has been growing? 

MR. THURMAN: Objection, Your Honor. He can anaes 
nde whether it has been declining. It is too general 


sion. I object to the form of the question. 


JUDGE BARNES: Will you restate the question? 


. Topkis: 
will teke it for Linde. It has been your experience, 
S it not, that on-site prices, the prices you have been 
abic te get for on-site supplies have been declining because the 
: of individual customers has been growing? 

JUDGE BARNES: That is a double parailel. 

THE WITNESS: For a given size customer I would 
“77 wiccth the increased cost of in energy and the increased 
ov OF construction the prices have probably reflected that 
incvease over the last three to five years. 

Now, if jour question is can you buy a thousand 
rons of oxygen out of a thousand-ton-per-day plant and get 
~T. economic benefit compared to buying a hundred tons of 
oxvzen cut of a hundved-ton-per-day plant, the answer is 
‘That there is some econcmic benefit. 

xr. Topkis: 
And the customers with which you deal have a skill for 


iv~ecting that economic benefit? 
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Well, the outside world takes care of that. 

MR. TOPKIS: No further questions. 

Thank you. 

MR. THURMAN: J have one more question, Your Honor, 
cu ve-redirect. ; 

JUDGE BARNES: Re-redirect. 

FURTHER REDIRECT EXAMINATION 

Er tic. Thurman: 
g To you knowledge, have any of the steel companies, gas 
cctroanies or Ford Motor company indicated any interest in 
envering the marketing of industrial gases? 


Yes. 


Who was this? 


B What happened? 

\ You are into the hearsay, but I belicve they went to 
something like A. D. Little and had a big study made and made 
the decision based on that that they weren't about to. 

MR. THURMAN: That is all. 

JUDGS BARNES: I was going —* you, Mr. Flamm, 
do rou Lave any steel companies that have been marketing 
irdustrial gases to outside parties? 

‘ THE WITNESS: I believe there are some of the 


e-opanies Mr. Topkis mentioned that are a captive that on 


 oceasion due to the nature of their own operations have some 
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c: 38 product 


because things awe 
you ‘ ick some up, and { thir: 


cota involvement. 
{ 


Jow abow:r the chenical. companies? 
Some of those, let us say, <cmonia 
avgon. Argon con be a b> -product 
"OF ammons iste ges. Sane 
type of 
hom do they sell ¢o? 


rE8S: Any and all customers, I think. Host 


JUDGE BARMES: You mentioned Cities Services as 


| 
j 
; 
' 
| 
j 
1 
people wro are newecuers are people in the industrial 


Trat is helium. 
BARNES: Exxon did own a company in the industrial 
rat they soid it? 


| 
4ITNESS: Thav is right, to what has row | 
l 
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become Liquide Air. 

JUDGE BARNES: Any other p«trolewn companies that 
market industrial gases? 

THE WITNESS: Again, just helium to my knowledge 
where some of the petroleum companies are involvei'in the 
ratural gas end of things and the source of helium is primarily 
natural gas. 

I’ think on the West Coast an oil companies provides the 


raw material ‘for Allied Rogen plant, but that is sort of an 


JUDGE BARNES: Any other questions prompted by my 


intermediate level. That is not the end marketplace. | 
{ 


examination? 
! 
MR. DOAN. One comment I did want to make before the , 
| close of today's proceedings just to clarify any misunder- 
standing that might have arisen on previous colloquy on | 
the subject of confidentiality. | 
I want to make it clear that in the interest of | 
expediting matters at that point we were agreeable to proceeding. 
' with an answer to a very specific and limited question on | 
, |) the subject of rate of return. 
We still have very strong objections to the rate of 
|| return as it was being dealt with earlier in this proceeding. 
JUDGE BARNES: Thank you, Mr. Doan. 
MR. TOPKIS: If Your Honor please, I realize 


! pelate@ly that thereare a number of our exhibits which I think 
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| Mr. Flamm can authenticate. Specifically I refer to BOCRX-101 | 
to 111 which are Union Carbide annual reports for the years 19€3 


to 3.971. 


“se 


JUDGE BARNES: I don't think we will have any oasis, 
with annual reports authentication. 
MR. TOPKIS: The same thing is true with extraction 
fvon Moodies relating to his company. 
MR. DOAN: I hope we don't have to authenticate 
what Moodies publishes, do we? 
MR. TOPKIS: I will try Mr. Flamm rather than counse 
If counsel has directed letters of protest to Moodies {£ will 
welcome them. .It seems to me these are the standard financial 
word statistics. 
JUDGE BARNES: Moodies would have to authenticate 
a Moodies report or I will take judicial notice it is fram 
Moocies. How far beyond that do you want to go? 
MR. TOPKIS: Nowhere. That will be quite 
_ Satisfactory. Just one other thing. 
| FURTHER RECROSS-EXAMINATION 
By ir. Topkis: 
Q Mr. Flamm, the production of ammonia results in carbon 
; diozide as a by-product; is that right? 
Wa Ny understanding is that in certain ammonia processes 


carbon dioxide can oecasionally be a by-product, yes. 


f | 
on 1 Q To your knowledge, do any of the ammonia producing companies 
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$e1] off the carbon dioxide? 
“Sake my wor for it my knowledge of co, 18 verw mininal. 
caressed. Yeu cold us that eaxlier: 
you abeut a couple other gases. 
So far az marketing is eoncerned, in: 
wid sul. dur dioxide do you have distribut 
sOblems rather ekin to those yov ence 
With é7ituosphean: 
UR. THJRMAN: Obteetion, Your Konor, 
stion, Your Honors, was asking the witness. 
JUDGE BARNES: <= overrule the obiection. 
fou brought up the question of handiing. 
MPR. YHURMAN: << did not ask thos: quustions. 


industrial 


TURGE 8ARNES: He is comparing these with industrial 
} 


THE WITNESS: YThere are characteristics that are 
‘different and thereare cheracteristics that are the same. The 
onec you mentioned I think would require considerable more 
ace .penthe safety ctandpoint than some of the routine 
| nitrogen-argon types of gases. 
WR. TOPKIS: Okey, fine. 
have no finrtaer questions. 


BARNES: Ars thove any further questions? 


a 12/2 


JUDGE BARNES: Thank you very much. 

D we have a witness for tomorrow? 

MR. THURMAN: Yes, Your Honor. 

JUDGE BARNES: One witness? 

MR. THURMAN: Yes. 

JUDGE BARNES: Will he be comparable to the length 
cims taken for Mr. Flamm? 

ik. THURMAN: Yes. 

JUDGE BARNES: Where is he from? 

MR. YOUNGWOOD: Air Products and Chemicals. 


JUDGE BARNES: We will adjourn until 9:30 tomorrow 


(Whereupon, at 4:35 p.m. the hearing wos recessed, 


be veconvened at 9:30 a.m., Tuesday, May 7, 197%.) 
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JUDGE BARNES: On the record. 
“R. YOUNGKOOD: Complaint counsel calls Dexter Baker | 
to the stand. 

Me. Baker is represented by counsel. They may wish t 
make an appearance at this time. 

MR. SAYLER: Robert Sayler and Henry Sayler of 


Covington and Burling, and Mr. Jack H2aly, in-house counsel 


for “Mayer Products. 


DEXTER FARRINGTON BAKER was thereupon called as a 
witness for the Commission and, having been first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
By Mr. Youngwood: 
Please state your name and address for the record. 


Dexter Farrington Baker. I have a post office address of 


2, Allentown, Pennsylvania. 


Are you presently employed ' 

Yes, I am. 

Please state your present position. 

I am Executive Vice Fresident and Director of Air Products 


| € Chem’sals of Allentown, Pennsylvania. 
| 


| 


i 


How long have you held that position? 


Q 
4 My exact position I have held, I guess, since 1968. 
; Q 
| 


What are your present duties in that position? 
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I am responsible for the gasses and equipment group 
activities within Air Products € Chemicals. I am also a member 
of the Frecutive Committee of the company and its Board of 
| Directors. 

Q Are you responsible for both domestic and foreign opera- 
tions? 

A In the industrial gas and eryogenie equipment fields, yes. 
Q What position dia you hold prior to your present position? 


A I was managing director of Air Products, Ltd. and chief 


| executive officer of our European operations in the industrial 


| gas field. 

{ Q How long did you hold that position? 

L A From 1957 to 1967. 

1 Q Did you hold other positions with Air Products prior to 
| that time? 

! A Yes, prior te that time I was sales manager of the Cryo- 
| genic Equipment Division of the parent company in the United 
; States. Prior to that I was a sales engineer in eryogenic 

| equipment zales. 


Q how long have you been enployed by Air Products? 


lA 22 years. 

| Q will you tell us please what products Air Products mnanu- 
| factures and sells? 

1A We eell a complete line of industrial gasses. We produce 


| a wide range of chemirz:1 products. We preduce medical gasses 
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and medical equipment, welding equipment and supplies. We have 
a large engineering and construction group concerned with the 


construction of chemical and petroleum and chemical processing 


Qur gasses and equipment group. 


Q You have referred to the term “industrial gasses." Will 


you explain to us please what its meaning is to you? 


: 
é 


\ 
[A "Industrial gasses are primarily atmospheric-produced gasses 


plus such principal gasses as hydrogen, helium, acetylene, 

carbon dioxide, atmospheric gasses being oxygen, nitrogen, 
argon, the care gasses -- krypton, xenon. ” 
c Are all of those gasses produced by you? 
4 We produce ali but helium. Heliumte purchase from others. 
1Q re all of those gasses nak by you? 
A Yes. 
? In the United States? 

28. 


Would you by virtue of your experience and dealings in the 
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Q Would you name those companies please? 
A The Linde Division of Union Carbide Corporation, the 
Air Reduccion Company. Liquid Carbonic, National Cylinder Gas, 
Big Three, Liquid Air. There are smaller companies such as 
Burdett, Alabama Oxygen, National Welders. These are the ones 
that come ‘to mind quickly. 
Q Mr. Baker, you indicated that industrial gas is produced 
iby Burdett. Can you tell us a more definitive name for the 
corporation? 
Burdett Oxygen Company, I believe it is. 
Q Do you know where that company might be located? 
A Actually there aze two Burdetts. One is located in Cleve- 
lend and there is a second company located in Norristown, Penn- 
sylvania. They both tirade under similar names. 
Is industrial gas marketed and produced by Selox? 
Yes, that is another company. 
Is itt produced and marked by Pacific Oxygen Company? 


| 

| 

| Yes, that is another regional company. 

it 

Is it produced and marketed by Southern Cryogenics? 


A Southern Cryogenics is principally concerned with carbon 
| 

idioxide, but it is one of the industrial gasses. 

Is it produced ard marketed by Whitmore? 


| Q 

A That name is not familiar to me. 

1Q Is it produced and marketed by Northern Gasses and Supply 
Cc 


empany? 


| 
| 
| 
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Yes. 
| Q Arve industrial gasses also produced and marketed by Gard- 
ner Cryogenics? 

Gardner markets helium, yes. 

Would you by virtue of your experience and dealings in 
the industrial gas industry know the names of your major competi 
tors and the extent to which they sold in the United States 
market? 

MR. TOPKIS: Major competitors in what, Your Honor? 

MR. THURMAN: In the production and marketing of 
industrial gas. 

THE WITNESS: I have no knowledge of individual con- 
petitors' sales other than what might have been released 
through these proceedings. 

By Mr. Youngwood: 
Q Would you know che names of your major competitors in the 
imarketing and production of industrial gas? 

In the United States? 

Yes, sir. 
| Tne Linde Division, Union Carbide, Air Reduction Company, 
pees Cylinder Ges Division of Chemetron, Liquid Carbonic, 
| and f would say Big Tiwee Industries. They would be the prin- 
cipal competitors. I am sorry, there is also Liquid Air. 
Q Is Burdett Oxyger. of Cleveland considered by you to bea 


| 
| 


mejor competitor? 


| 
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Not a major competitor. They are a regional producer. 

Do any of these companies produce oxygen and not nitrogen? 
Not to my knowledge, no. 

Do any of them merket oxygen and not nitrogen? 

No, not to my knowledge. 

Do any of these companies produce oxygen and not argon? 
No. 

Do any of them market oxygen and not argon? 


No. 


these companies pre“uce nitrogen and not argon? 


chem market nitrogen and not argon? 


" these companies produce nitrogen and not oxygen? 


these companies market nitrogen and not oxygen? 


By virtue of your experience and dealings in the industrial 
igas industry, are you aware of the manner in which the gasses 


just specified above, namely, oxygen, nitrogen and argon, are 


} 


| produced? 


Ye:8. 


| 

» 
oe 
i 


Q Woulc you describe for us the manner in which they are 


{ 


| produced? 
i| 

: ' They are produced by the --- 

| 
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MR. TOPKIS: Isn't this a little cumulative? I thoughi: 
this was gone through with the witness yesterday. | 
JUDGE BARNES: f don't think it is. | 

MR. YOUNGWOOD: If Mr. Topkis would like to avoid fron 
this moment on a discussion of the manner in which all indus- 
trial gasses ar oduced, we will be happy to agree to that 
type of an approach. 

JUDGE BARNES: We can't adjourn the hearing to agree 
this morning. We will continue the examination until such time 
as you bring in a stipulation. 

{| By Mr. Youngwood: 


Q Would you tell us the manner in which these gasses are pro- 


‘ 


i Those three gasses are produced principally by the lique- 
| faction of atmospheric air. Air is liquified and then distilled 
by distillation technicues and the three gasses are separated into 
their individual constituents of atmospheric air. Then they are 
then purified and stored as liquid gasses and transported normal}; 
to their end use as a liquid gas. 
Q Can you tell vs please an approximate percentage of sales 
jof industrial gasses that oxygen, nitrogen and argon represented 
lror your products for Air Products & Chemicals? 
MR. TOPKIS: What year is this question addressed to? 


| MR. YOUNGWOOD: 1972, 1973. 

| THE WITNESS; would say approximately 85 percent of 
j 
{ 
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our total industrial gas production consists of oxygen, nitrogen 


and eryon. 


MR. TOPKTS: Can we know if that is in dollars or 


JUDGE BARNES: Yes. 


volume, Your Honor? 
THE WITNESS: That was volume. 


Q What percentage would you estimate that it might constitute 


By Mr. Youngwood: 
in terms of dollars of overall sales? 


, There might be a shift downward in the order, say, of 5 to 
110 percentage points. It might be between 75 and 80 percent 
| 


on a dollar basis. There are other gasses that sell at a some- 


i 
{ 


hae higher price, which would tend to weigh down that actual 


4 


Lee in total dollars. These are figures that I have not 
j 
| studied myself. They are my best recollection, so they are not 


; |i precise information. I just have not made that computation. 
} ' 
| Q Would you by reason of your experience and dealings in the 


‘ 


| industry be aware of approximately what percentage they might 


JUDGE BARNES: He has given his sales figure. 


MR. YOUNGWOOD: I have asked him if he would be aware 


Hof what the figures would be in the industry. Should he not 


Ibe permitted to tell 1s whether he would be aware of that by 
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virtue of his experience? 

JUDGE BARNES: Ask him if he is aware. 
By Mr. Youngwood: 
Q Are you aware? 

Yes. 

JUDGE BARNES: On what basis? 

THE WITNESS: Literature, industry surveys that have 
been published. 

JUDGE BARNES: You answered earlier that you did not 
know about the sales of your competitors. 

THE WITNESS: I don't know them precisely. You are 
talking about an industry now. 


JUDGE BARNES: You may ask your question, Mr. Young- 


| By Mr. Youngwood: 
of industrial gasses in the United States we can say for the 


| 
1Q Can you teil us please what percentage of the dollar sales 
| 
| year 1$72 and 19/73 might be constituted by oxygen, nitrogen and 


| 
' 
MR. TOPKIS: Objection. 


JUDGE BARNES: { Verruled. You may answer. 


argon in the industry as a whole? 


THE WITNESS: My belief is it is around 86 prcent. 


| 

{ 

5 

j 

| By Mr. Youngwood: 
Ie Mr. Baker, you have given us a list of gasses which are 
j 


“ by you. Yo. have indicated that these are gasses which 


} 
{ 
j 
{ 
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1 || you consider to be industrial gasses. To what extent are these 
2 || gasses marketed by you substitutable for products other than thope 
| 


; we are discussing today? 


4 |} MR. TOPKIS: I beg your pardon. I can't imagine a 
{ 
5 |} less incomprehensible question. 


6 JUDGE BARNES: Can you reframe your question? 
7 MR. YOUNGWOOD: I can rephrase it. 
8 JUDGE BARNES: Are their products substitutable for 


g |) industrial gasses? Is that your question? To what extent are 


other products substi‘utable? 


| By Mr. Youngwood: 


12 | Q Yes, to what extent are nonindustrial gasses substitutable 


for industrial gasses? 
i 
A I don't know quitte how to answer the question. Industrial 


15 || gasses have individually unique properties -- oxygen causes 


combustion operations to speed up. Nitrogen is an inerting 


gas which tends to slow down an operation or prevent a productio 


1g ||) from occurring. Hydrogen has @ reducing effect on individual 
19 ||Cperations. It removes oxygen or inhibits oxidation from occurring. 
These products are used in their principal applications 
because they are the hest products to be used for those applica- 


tions. There are some types of applications such as hydrogen 


| = ~ 
23 | which can be used in a pure state or you can take ammonia and 
24 | break it into its constituents and in some limited applications 


‘ 
; 


25 |jsvbstitute: amionia for hydrogen or nitrogen as the case may be. 


| 


{ 
( 
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Tn the main the reason these individual gasses are pur- 


chased is because they are the preferred product for the part Sou 


| application in which they are used. So, I can't say that it comes 
to mind that gasses are being in competition with other produete| 
because if they are procured for a particular use, it is because 
they are a preferred use in that application. 
JUDGE BARNES: Mr. Baker, you mentioned medical gasses 
“ sort of a separate category. Is that the way you understand 
medical gasses to be? 
THE WITNESS: They are separate because of the rather 
specialized marketing associated with them. Oxygen produced 
from an air separation plant is used in the medical market just. 
as it is used in the industrial enetenk: Of course, its applica- 
tion in medieal are entirely different. They are designed for 
respiratory care or therapy rather than for combustion-type 
operations. 
The anesthetic gasses, of course, have rather speciali 
juses and are found to be used largely in medical applications, 
although there are some minor industrial or commercial applica- 
tions for, say, nitrous oxide as a pressurizing gas and certain 
iaerosol-type containers. 


By Mr. Youngwood: 


Q Mr. Baker, does Air Products & Chemicals produce a full ling 


or gasses? 


, we think so. When you say “produce,” again I make the 
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| dist c-inetion that we procure our helium from basic producing p 
cwned by others, but we then market helium through the United 
Statec and overseas. 
Q I can then understand, I think, that Air Products & Chemi- 
| cals doce market a full line of gasses. 
MR. TOPKIS: Of industrial gasses? 
MR. YOUNGWOOD: Yes, in the United Stetes. 
THE WITNESS: Yes, that is correct. 
| By Mr. Youngwood: 
9 Earlier in your testimony you listed several companies that 
i you found from your experience in the industrials marketed 
| industrial gasses in the United States. Do saach of those 
| companies market a full line of industrial gasses? 
A I listed a large number of companies. It could very well 
be that some of the snaller companies’ lines of products are 
smaller than our own. Our principal competitors market essen- 
tially the same products we market. 
Will you explain for us please the reason, as you understan¢ 
it, that a full line of industrial gasses is marketed by what 


you have designated as your principal competitors and yourself? 


| 
| 
| 
| 
| 
| 
a 
| 
| 
| 


‘4R. TOPKIS: Objection insofar as it relates to the 
| principal competitors. I suppose the witmess can state why his 


jcompeny does it, but it would be mindreading to state what 


, fochers do. 


JUDGE BARNES: I will sustain the objection. 
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By Mr. Youngwood: 
Q Would you tell us please why Air Products & Chemicals 
markets a full line oi gasses? 
ls I think it is necessary for us in supplying many. of our 
principal customers to offer a full line of gasses because our 
customers in the main prefer to buy a full line of their gas 
7 | requirements at individual locations from + he supplier. 
8 || For us te be competitive and responsive to the marketplace and 
9 || to the actions of our competitors, we must seek to satisfy the 
market as our customers shape that market. That is their desire 


see purchase their total gas requirements from a single supplier 
a particular location. 


Q What was the United States' net selling value of indus- 


foes gasses shipped by Air Products for the year 1972? 
| MR. TOPKIS: Objection. 
| JUDGE BARNES: What is your objection? 


| 

| 

Lis MR. TOPKIS: First, I think the question is unclear 
aca second, if it be clear, I think the witness! recollection 
| 


:is not the best evidere e of the figure that is sought. I would 
have no objection to the figure. 


JUDGE BARNES: Do you understand the question, Mr. 


THE WITNESS: I believe so. I believe he is seeking 


| 
| 
oe 


the vaiue of our shipments of industrial gasses for a specified 


period of time. I am quite happy to answer that question. 


* t200 


JUDGE BARNES: Go ahead. 
THE WITNESS: If you would state a particular year --- 
By Mr. Youngwood: 
Q For the year 1972. 
A I believe our shipments at actual invoice value was approxi}: 
mately $108 million. 
r 11Q Can you tell us please what figure was reported by Air 
|| Products & Chenicals to the Bureau of Census for the year 1972? 
MR. TOPKIS: Objection, Your Honer, on the best 
evidence cround. 
JUDGE BARNES: I will overrule the objection. You 
may answer if you know. 
| TRE WITNESS: . I am sure we did submit information. 
| That information was prepared by our staff and I just don't happ 
| to know what that actual figure was. I can only defer to whatev 
our staff reports might have indicated in that regard. 
|" Mr. Youngwood: 
Mr. Baker, have you seen an affidavit submitted to the 


Trade Commission over the signature of Daniel L. 


McGinnis? 


MR. YOUNGWOOD: Your Honor, I would like to show the 


| 
|’ Yes, I have. 
| 


arfidavit co Mr. Baker to refresh his recollection of the 


imatecials contained iy. it at the time he did see it so that he 
} 


i 
might be better able to answer iny question as to the figure 
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which was submitted to Census. 
JUDGE BARNES: Was this affidavit prepared by Mr. 
| 
| 

MR. YOUNGWOOD: No, sir, the affidavit was prepared by 
Daniel L. McGinnis, controller of the Industrial Gas Division. 
Hewever, Mr. Baker has testified he has seen the affidavit and 
was aware of the figures which we contained therein. 

JUDGE BARNES: It seems «o me the document would be 
the best evidence here, Mr. Youngwood. You are just having Mr. 
Baker read off a figure from a document prepared by some other 
party. 

MR. YOUNGWOOD: Your Honor, we would like to offer 
into evidence in camera, if desired, Exhibit No. 304-A, B and 
Cc. 

MR. TOPKIS: I don't think we have seen 308-A, B and C 
I have not seen it. 

MR. YOUNGWOOD: We had provided counsel with a copy. 
We had mt identified it prior to this time. We did not believe | 
it would be necessary to enter the document into evidence. 

MR. TOPKIS: What is it? 

HMR. YOUNGWOOD: It is the affidavit of Daniel L. 
McGinnis. 

MR. TOPKIS: ‘That we have and I object to it. 

JUDGE BARNES: What is the basis of your objection? 


MR. TOPKTS: I have no idea who Mr. McGinnis is. 


i) 
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MR. WADE: I object also because I have no way of 
finding ovt what Mr. McGinnis used to put the numbers on the 
ll third page of that. 
M2. YOUNGWOOD: May I offer it into evidence? 
JUDGE BARNES: You may offer, but you have an objec- 
tion. 


MR. YOUNGWOOD: May we have a one-minute recess pleas 


M2. YOUNGWOOD: I would like to offer this to Mr. 


Baker for purposes of identification. 


(A brief recess was taken.) 
{ 


| JUDGE BARNES: f don't think this is proper to have 


liMr. Baker identify a document prepared by some other party. He: 


|| May recog snize the signature, but he knows rothing about the 


aceuracy of the report. He did not prepare it. I think it is 
improper. 
By Mr. Youngwood: 

Was the document prepared under your supervision, sir? 
hs I honestly can't say that I directed its preparation, no. 
jz was prepared by pecple in our organization in response to a 
Guanes for that information, but I did not direct its prepara-~ 
| tion. It was prepared by the people who have that information 
| in hand. 
Q Mr. 3aker, the Federal Trade Commission sought information 
| pursuant to a subpoena thich was issued by His Honor directed to 


| 
| you in which we requested certain information relating to value 


of shipments? 
Yes, sir. 
Did you receive “he subpoena? 
Yes, I did. 


What stens did you take at that point in time to determine 


MR. WADE: Does the "you" refer to Mr. Beker or to 
Air Products in general? 

JUDGE BARNES: I think you are referring to Mr. 
Baker, is that correc’? 

MR. YOUNGWOOD: That is correct. 

THE WITNESS: I directed appropriate staff organiza- 
tions within our compery prepare the necessary information and 
submit it to the Federal Trade Commission. 

By Mr. Youngwood: 
Q Was the affidavit of Daniel L. McGinnis then prepared as a 
result of your direction that the figures be compiled? 


A Yes. 


Q Mr. Baker, can you tell us if this is the affidavit? 


JUDGE BARNES: Don't say "this." Identify it. 

MR. YOUNGWOOD: 304-A, B and C is the affidavit of 
Daniel L. McGinnis? 

THE WITNESS: Yes, it is. 

NR. YOUNGWOOD: I would like to offer it into evidence 


MR. WADE: Objection. I have no wey of cross-examining 


affidavit. Therefore, if the affidavit is being offered for any 
truth of anything that is in it, the right to cross-examination 
8 just gone. It is hearsay as far as Mr. Baker is concerned. 


The proper way to get that in is to call Mr. McGinnis 
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any witness produced by the Commission on the subject of that 
{ 
bs 
i 


to the stand. If Mr. Youngwood doesn’t want to do that, then he 
can't get the affidavit in. I object. 

JUDGE BARNES: Mr. Baker, had you seen this affidavit 
before this morning in this courtroom? 

THE WITNESS: Yes, I have. 

JUDSE BARNES: have you had occasion to check the 
accuracy? 

THE WITNESS: I have not personally checked them, but 


, ‘hia greav confidence in the people who prepared them. 
1 JUDGE BARNES: What is Mr. McGinnis’ title with the 
|company? 

| THE WITNESS: He is the controller of the Industrial 
we Division end as such chief accounting officer of our Indus- 
lerdal Gas Division. 

JUDGE BARNES: Did he prepare this affidavit at your 
eirection: 

| THE WITNESS: Yes, he did. 

| JUDGE BARNES: Do you have any reason to doubt its 


; | accuracy? 
> i 
THE WITNESS: No, sir. 
| 


| 
| 
| 
| 
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JUDGE BARNES: I will receive Commission Exhibit 304- 
A, Band C. 
(The document referred to was marked Commission's 
Exhibit 304-A, B and C for identification, and was received 
in evidence.) 


VOIR DIRE 


Did you see any of the papers Mr. McGimis used in prepari 
this affidavit? 

No, I did not. 
Q Were you with Mr. McGinnis at any time when he was looking 
at the figures from which he derived this affidavit? 
A No, I was not. 


1Q Did Me. McGinnis tel} you personally what figures he looked 


A He toid me what infcrmation he drew the information fron. 
| 
1Q But you have never seen those figures on any piece of paper 


i 


jother than this affidavit in connection with the preparation of 


: in order to derive the information in this affidavit? 


erat affidavit? 

A The “nformation comes from our internal accounting reports 
and I veguiurly see that information. 

Q Did you see it in connection with the preparation of this 
affidavit? I understand that you have people --- 


| 

| 

|A I see it regulariy, so I see our annual sales. 

2 I dic not ask that. I asked in connection with the 


’ 
. 
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preoaration of this affidavit. 
AHA I would have to say, yes, that I did see the base informa- 
ition fron which this wes drawn, yes. 

In connection with the preparation of this affidavit. I 
know that you see your monthly reports on e montily basis and 
probably on a daily besis, but that is not what I asked. 

I am not sure I understand what you are asking. Did I 
simultaneously examine our monthly reports and examine this 
decunent concurrently? Is that the essence of your question? 

Q Yes. 
| I would have to say I did not. 
Where is Mr. McGinnis? 
In Allentowm, Pennsylvania. 
here are the documents he would use to derive this infor- 
mation? 
iA In Allencown, Pennsylvania. 


. 


MP. TOPKIS: Your Honor, can I add to our objections 


the fact that while perhaps under the most extraordinary circum- 


cross-cxamine, those circumstances certainly have not been 


| 
fe ances there might be reason to deprive a party of its right to 
| 


ideveloped here. Wisaing Mr. McGinnis all the accuracy and high- 


est of heart, I don't see why we shou?i be stuck with the possi- 
‘bility that he made a mistake. 
‘ MR. YOUNGWOCD: Your Honor, we have called a goodly 


inumber of witnesses we intend to examine, but there are still an 
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humber of other witnesses we have not called. We hope to be abl 
to work sometniny out whereby we could save Mr. Topkis, his 
| 


| 


reascn either Mr. Tookis or Mr. Wade have to doubt the varacity of 


elicnt, and everyhody -1se a great deal of time. There is no 


5 | the figures. 


it 


| 


jand that attitude continues. 


MR. TOPKIS: We have not seen the documents. On the 
day we can see the decuments, we can compare. 

MR. WADE: We had a witness yesterday who told us at 
least half a dozen times you can't trust Census figures because 


everybody does it different. We will get an excellent example 


of garbage in and garbage out. 


wanted an expedited rial. If you are going to object to that 
to examine these figures, I will request that you call Mr. 
McGinnis. 

MR. WADE: Frankly between all of us I thinkwe should 
have Mr. Youngwood show us the decuments. They may be perfectly 


° They may contain oddities of Air Produets. 


| 
JUDGE BARNES: I don't think this is garbage and we 


JUDGE BARNES: I had hoped you could get together to 
stipulate these figures. 
MR. TOPKIS: They have not shown us the Census reports. 
said to Your Honor four weeks ago we can'+ buy a pig in a poke 
JUDGE BARNES: I am going to reject Commission 304-A 


' 
| ; ‘ . : > - 
at this time and request you cali Mr. McGinnis. 
} 

{ 
} 
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383 
(Commission Exhibit 304-A, B and C, previously receiv 
in evidence, was rejected.) 
MR. THURMAN: They know this question is going to be | 
asked and there is no way to stipulate unless they look at 
these booxs off the record. Mr. Topkis talks out of both sides 
|| of his mouth. He wants to expedite the trial and get it over 
with and, on the other side, he delays and does not look at 
records. He vas late on every subpoena. He has delayed this 
trial completely. 
JUDGE BARNES: I have rejected the exhibit and I ask 
| that you call Mr. McGinnis. 
HMR. YOUNGWOCD: I would like to make one more comment. 
i think it is entirely probable we are going to have to call a 


|| great number of witnesses from Great Britain to verify some of 


| 
the statements they have made to us in their submissions to us. 


| 


MR. YOUNGWOCD: I am not certain we can accept the 


| MR. TOPKIS: I don't imow what that means. 
i 
| 
| 


, pee they have given with us, and bring all these documents 
seh them. May we place this in the rejected file please? 

| JUDGE BARNES: You ean offer it again at any later 

idate through a witness. 


[By Mr. Youngwood: 


k Mo. Baker, ss there any type of expertise which is required 


in the produeion, mayketing and handling of industrial gasses? 


. vert’ specialized business. 
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| e 
| Will you describe for us please the type of expertise as yo 
| understand it which is required? 
A Firs:, one has to have a good understanding of chemical 
, engineering principles in the design, construction and operation 
of cryogeiic facilities for the separation of atmospheric gasses 
These plants operate at extremely low temperatures and mis- 
| operetion can be quite hazardous to the people concerned and to 
the surrounding community. 

The products are distributed at the temperatures at approxiy 
mately -300 degrees anc must be produced and distributed in 
specially constructed vessels and equipment designed ‘*o with-- 
| The products are then shipoed’ 
jover; the highways in conformanes with rather strict Federal 
| eguiations and are delivered to e.; xially designed containers 
on customer sites where the product is stored and released on 
| demand to meet individual customer needs. 

All of this equijment is very specialized and is used almos 
exclusively only within the industrial gas industry again becaus 


ane : 
of the rather special low temperatures in which these products 


;are produced and distributed. 

In the marketinz of the gas products, and in-depth under- 
standing on how the products are produced, purified and the 
ueaniag to naintain the integrity of the product is important 


and also the physical and chemical properties must be well 


junderstood so these products can be offered to individual customers 
| 
| 
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har specialized individual needs of those different 


gain products are usec ina «ide vange of 
fadus . indust-y hes many diffeeant applications. 
li Se an understoandi of the unique applications of individual 
eustcmescs within individual industries is ssaraacunt <o success 
| cthievemen: Zn che industricl 


Jeserpibed the type and degrees of echnical exper- 
exists in the industrial gas industry. In your 
Veet 2 Su.2 


went coes British Oxygen Company possess the exper- 
Sust desaribed? 


jo tell us what is required to emer the industrial : 
the Uidere 84 | 


tates on a bheead speotmim please? 
MR. TOPKTS: Objection to the use of "market. " 
JUDGE BAPNES: W 


& t% 


fe will use the word "narke =" 


Sc" net 
in ths antitrust sense. 


THE WIUTESS: One would have to construct an econanic 


za cacility capable of producing certainly the atmospheric 


the principal products of the industrial gas 


Then one would have to equip hinself with epecialists 
nderstood the operation of suoh facilities. the distrimtio 


of the products required or preduced, rather, and then marketing 


aliste she would understand how those products voul’ be 


1 


2 
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used in the various industries and customers tc thich you offer 
them for sale. 

By Mr. Youngwood: 
Q Do you have reason to be knowledgeable with respect to the 
marketing expertise of British Oxygen Company? 
A Yes. 
Q Will you describe for us please the extent of your knowledg 
and reason? 
A We competed with the British Oxygen Company and still do 

| today in Great Britain and in several other national markets. 
We find them to be a very competent and capable producer and 
marketer of industrial gasses. They are by fer the dominant 
producer in most of the markets in which they operate where we 


also are in those same markets. 


lest to enter on a broad spectrum the U. S. field for the produc- 
tion and marketing of industrial gasses? 

MR. TOPKIS: Your Honor, in the interest of a clear 
‘Sagune could we have those many questions taken one at a time. 
x recoznize the language. It has a familiar ring to it, but I 
| chink we would get aicng better. 
JUDGE BARNES: Let's take it one step at a time. 
|By Me. Younswood: 


« 


Q In your iuscinass judgment in 1975 what companies ha the 


| 
i 
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requisite capital for the -- what companies had the requisite 


ing of industrial gas? 


Yes. 


I think many, many companies throughout the world have the 


[capital resources of entering the industrial gas market in the 


| United States. I can think of several hundred that would have 


+ 


| suf ficien: capital. 


The only requirexent being capital here? 


De you want me tc name 100 companies? 


IQ I have no reason to ask you to name them now. 
Hi 
{ 
| 
! 


tise to enter the United States market in 1973 for the produc- 
and marketing of industrial gasses? 
MR. TOPKIS: Could we take it one at a time? 
JUDGE BARNES: I am not so sure about the first ques- 
tion, which was very unfruitful. We will have to ask the con- 
lbaned question what conpanies had all. 


THE WITNESS: It cannot have just one ingredient for 
success. 


JUDGE BARNES: I guess for capital, Chase Manhattan 


4 


| 
fro enter the market. Go back to your combined question. 


What companies possess the technical and marketing exper- 


sy Mr. Youngwood: 
sn your business judgment in 1373 what companies had the 


eapitel, cochnical and marketing expertise, incentives and 


ve Hl 
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interest to enter on a broad spectrum the United States field 
or market for the production of marketing of industrial gasses? 

TOPKIS: Objection. 

WADE: Objection. 

TOPKIS: I object to the terms "interest, incen- 
tive. broad spectrum." That is all I remember, but I think therp 
were a couple of others. 

MR. YOUNGWOCOD: I am not sure I understand the basis 
for the objection. 


JUDGE BARNES: Broad spectrum does not mean much to 


MR. YOUNGWOCD: Is he suggesting the withess cannot 
understand my question? 
JUDGE BARNES: I know "broad spectrum" in antibiotics.| 
1t don't know “bread spectrum" in a full line or broad line of 
industrial gasses. 
MR. YOUNGWOOD: I will be happy to substitute “broad 


line” for “broad spectrum." 


MR. TOPK(S: How can this witness know what incentives 


\ 


any one of the hundrecs of companies he mentioned might have or 
what interests they night have? Perhaps comnunicated to him <-- 
jbut that would be heat say. 


| 
| 


ihe perceives. i did rot ask what he imows. I asked what is 


MR. YOUNGWOCD: I asked in his business judgment what 


| his stete of mind. 
f 
4 


La 
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JUDGE BARNES: Let's have the question read back. 
(The reporter read the question.) 
JUDGE BARNES: Let's eliminate "incentive and interest!’ 


and get the technological know~how. 


| MR. YOUNGWOCD: Your Honor, I would like to ask if I 


can, what companies Mr. Baker pereeived had these particular 

7 | qualifications. I think he can perceive that particular companies 
might have had incentives and interest to enter. It might have 
been his opinion that they had incentives by virtue of the vast 
amount of experience ie has had throughout the world and cer- 
tainly in the United States industrial gas field. 

MR. WADE: JI don't: know exactly what he ..cans by 

»" whether he means objective or subjective one, but 
Iocan think of all serts of circumstances of a company that migh< 
have en interest they would keep to themselves. Mr. Baker would 
| probably need some psychic abilities to try to ferret Zt cout. 

MR. YOUNGWOOD: I don't have any objection if Mr. Wade 
eross-examines My. Baker on his answer, but I don't really 
understand why it is necessary for him to put his way of thinki 
his definition, into Mr. Baker's mind. 

JUDGE BARNES: Let's leave “incentive and interest" ow 


jof you question. Limit your question to capital and technolog:ij- 


cal know-how to manufacture and distribute the gas and then ask 


Seecnc Guestion, who does he pereeive as lacking interest? 
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By Mr. Youngwood: 
Q In your business judgment in 1973 what companies di¢ you 
| perceive <o have the capital and technical and marketing experti 
; hi enter on a broad line the United States field or market for 


the production and marketing of industrial gasses? 


Besides British Oxygen Company? 


JUDGE BARNES: He said "any company" now. 


THE WITNESS: I can think of only two other firms who 


wn 
i" 
|° Yes, sir. 
| 


would have the capita] and technical and marketing ccmpetence to 
enter this market at this time. That would be the Messer 
‘iene A.G., part of Chemische Werke Hoechst, A.G. in Germany), 
2 |x the Linde A.G., who were the previous owners of the Linde 
Division of Union Carbide. 
JUDGE BARNES: When he asked you the question, he did 
not say “other companies,” he meant total companies. 
THE WITNESS: And the British Oxygen Company would be 
the third. 
By Mr. Youngwood: 
Q Which of the companies mentioned would be the best qualified 
in ycur business judgment as my question pertains to capital and 
technical and marketing expertise, most qualified to enter the 
United States industrial gas market? 
A I would say the Eritish Oxygen Company. 


What incentives would you say might exist for a company to 
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to enter the industrial gas market in the United States in 1973? 


MR. TOPKIS: Objection. It calls for the mind of 
ecmeone who is not here. This witness could only know what was 
4 || reported to him. 
5 MR. YOUNGWOOD: I will rephrase the question. 
By Mr. Youngwood: 
Q | As you perceive the industrial gas market in 1973, what 
incentives would you say might exist for companies presently 


jj outside the market to enter the United States industrial gas 


} 


| 
| 
| 

| 


market? 


| MR. WADE: I am not objecting. t take it this calls 
1 for some hypothetical conclusion of “might exist" or "might 
happen" or whatever. 

MR. YOUNGWOOD: I am just asking him what his state 

of mind is. 

JUDGE BARNES: Strike the word "might" from the questidn 
and ask what conditions existed in 1973. 

THE WITNESS: Do you want me te describe .the U. S. 
market conditions? The U. S. market is a very large industrial 
ses market. It is probably the jargest single industrial gas 
market in the world teday. The market is growing very rapidly. 
There is a limitation on production capacity existing in the 
United States market today. There are many new applications for 
‘industrial gasses which are developing within the United States 


which makes the U. S. -narket a very dynamic growth market for the 
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industrial gas industry. 
By Mr. Youngwood: 
Q Did you in 1973 envision that any companies not presently 
i. the United States industrial gas market would have the incen~ 


tives and interest to enter that market? 


JUDGE BARNES: I will overrule the objection, but I 


think this is a question that has already been asked. 


| 
| 
| MR. TOPKIS: Objection. 
} 
| 


MR. YOUNGWOOD: I did pose my question with respect 
;cto the capital and technical and marketing expertise. I beiieve 
sf ticki asked me then to iimit a particular question to that sphere 
and then go on to ask another question as it might relate to 
incentives and interest. So I would then ask Mc. Baker whether 
; |he envisioned in 1973 chat my company might have the incentives 
lana interest -- if any companies had the incentives and interest 
to enter the United States industrial market. 

MR. WADE: Could we have the question back please? 

(The reporter read the question.) 


JUDGE BARNES: I will permit you to answer that ques- 


THE WITNESS: We have within our own council speculat 
fpom time to time as to the possibility of some of these other 
fimme entering the market, and we have anticipated that at least 


pne or maybe ail of those firms would consider the possibility o 
inter ing the U. S. market at some time in the future. 

{ 

i 
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JUDGE BARNES: Those are the three firms you mentioned? 

THE WITNESS: Yes, Your Honor, that I previously 
stated. 

By Mr. Youngwood: 

Q I would like to esk a question which might summarize your 
answer for the two previous questions I asked, and ask who is 

the most likely entrant or who was the most likely entrant prior 
to December 1973 into the United States industrial gas market --}- 

MR. TOPKIS: I take it that question calls for the 
witness’ perception. 

JUDGE BARNES: In your judgment or perception. 

THE WITNESS: I would have to say the most likely 
entrant of the two Firms I mentioned would have been the British 
Oxygen Company. 

By Mr. Youngwood: 

(6) What method of entry do you believe the British Oxygen 
Company could have used to enter the United States market for 

| industrial Gacses in late 1973? 

A Of course, they have already chosen one method which we, 
lor course, know about. Other methods available, of course, are 
the construction of ar air separation plant capable of producing 
liquid gas products, to serve a particular market area of the 
United States within cconomic distribution radius fram that 
jfacilicty. “hey could bid for a base load pipeline gas supply 
Hopportuniiy Fron one cf the emerging new markets and then add 


4 
} 


t 
t 
’ 
: 
5 
f 


} 
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incremental capacity to that facility in order to serve not only 
the base ioad customer, but che surrounding industrial market, 
3 |f or they could acquire one of the smaller regional producers and 
ij 


: 
1 


jadd new capecity to that regional producer's producticn capa-~ 
bilities and expand their market penetration that way. 

These would be the four logical ways that would be open. 
Q Is it your business judgment that the use of any one of 
these four ways would have produced a successful entrant? 


MR. TOPKIS: Objection, Your Honor. 


JUDGE BARNES: I believe this is going a little far 


By Mr. Youngwood: 

Q Are there any traije associations of which A*: Products is 
a member? 

A There are many associations in which Air Products is a 
member, yes, sir. 
MR. TOPKIS: I will heve no objection to counsel lead- 
bea the witness on this subject. 


| 
| 
| 
| 
aan I think we have gone far enough along this line. 


JUDGE BARNES: He asked “any associations.” Can you 
limit it te industrial gasses? 

MR. YOUNGWOCO): I was about it. 
By Mr. Youngwood: 


Q Would you tell us then the names of the associations to 


jwhich you belong as a result of your production of industrial 


Tas? 


i 
| 
$4 


In the United States? 
Yes, sir. 
The Compressed Ges Association and the Independent Oxygen 


| enufacturers Association. 


| Mr. Baker, is the correct name of the last association 


mentioned “International Oxygen Manufacturers Association"? 
I remeber it as TOMA. It could very well have changed 
its name to "international." I would have to defer to someone 
|ejse for the current correct title. 
Can you teli us please the requirements for membership in 
these organizations? 
A I believe one has to be a --- 
MR. TOPKIS: Excuse me, I don't mean to interrupt, 
but I am obviously doing so. Your Honor will recall Mr. Leonard 
of the CGA will be here to testify and I think there are better 
‘ave than taking up Mr. Baker's time. 
JUDGE BARNES: I think that is correct. 
By Mr. Youngwood: 
Q Can you tell us why your company belongs to these two trade 
associations? 
4 Basically to enhance the well-being of the industry, to 
assure proper stendards of performance of the basic producers, 
to exchange technical information regarding safety and good 
daris of prodauction and operation. 


What areas of the country are industrial gasses merketed by 
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Air Products & Chemicais? 
A We market industrial gasses throughout the entire United 


States with the exceotion of the northwest portion of the United 


5 


i! 
fates -- Oregon and Washington. 


5 | Q What areas of the country are industrial gasses produced 


. | by you? 
In almost ail of these other areas except the Northwest. 
Couid you sell us approximately -- 


fo qualify that, we don't have a plant in every state, but 


J 


i} 
itribute products over many different states. 


Q 


I have not counted them recently. It would be in the order 


Me. Baker, do you seil industrial gasses in Canada? 
Yes, wa do on a limited basis. 
Where are chese gasses produced? 
At the peesent time from our Northern United States plants. 
You stated at tne present time. Co you have any plans in 
that regard? 
lA Do I have to answer that question, to tell what our future 


plaas ore? 


SUDGE BARNES: You might withdraw that question, Mr. 


| 
. | Youngwood. 
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MR. YOUNGWOOD: All right. I wiil withdraw the questipn. 
May we have a one-minute recess? | 
JUDGE BARNES: Are there any announced plans? | 

THE WITNESS: We have announced our intention to build 
a cylinder-filling plant in the Toronte area. 

JUDGE BARNES: How about in the United States? 

THE WITNESS: Yes, we have announced intentions to 
build several plants in the northern tier portion of the United 


Sitetes, a plant in Toiedo and also Albany. 


MR. WADE: Would you keep your voice up? 


near Albany, New York and Toledo, Ohio. Both plants would be 
strategically located for serving the Canadian market from those 
fecilities if we chose to do so. 


JUDGE BARNES: Were these announced prior to December 


THE WITNESS: We announced plans to construct a plant 


of 19737? 

THE WITNESS: I would have to check to be rather 
precise. It might have been just about that time, but I just 
\den't recall precisely what date they were anncunced. 
hy Mr. Youngwood: 
j2 What is the method of marketing the gasses which are pro- 
duced in the United States and sold in Canada or used in Canada? 

MR. TOPKIS: I did not hear that question. Could I 

it read back? 


(The reports read the question.) 
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em 


MR. TOPKIS: By Mr. Baker's company? 


2 H JUDGE BARNES: Yes. 

a THE WITNESS: These products are produced in our 

2 regular U. S. fucilities and are shipped by road tanker or by 
s | eytinger truck to Canada. The liquid products are shipped 

¢ | aivecry to Canadian consumers. The cylinders are normally 


i delivered to a stocking location from which they are then 


g '||redistributed to individual customers. 
ray We also have one or two, and I can't quite recall, 
10 ‘eecauags who purchase products from us in bulk and redis- 


11 || tribute to indivicual Canadian customers. 


1Z JUDGE BARNES: These are basically the same methods us 
13 || in this country? 
iS | THE WITNESS: Yes, sir, essentially the same. Normall 
i 
{ 


15 ||im each market we would have a cylinder-filling facility where 


we could fill individual bottles from bulk storage and we are in 


«7 \jthe course of constructing such a facility in Canada at the 
18 | present time. 
q By Mr. Youngwood: 


Q What is the duty on such gasses produced in the United States 


Nand used in Canada? 


} JUDGE BARNES: hat is the relevance of the Canadian 
a7 market? 


! 


af MK. YOUNGWOOD: The British Oxygen Company has a 


subsidiary in Canada entitled Canox. We propose to show that 
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Canox was a potential entrant into the United States industrial 
ges market and it could, in fact, have easily sold gasses pro- 
duced in Canada to customers here in the United States. 


JUDGE BARNES: You are going the reverse now, aren't 


MR. YOUNGWOOD: Right now what I intend to show now 
is that there is not a great deal of difficulty in selling gass 
Which are produced here for use in Canada and given that, there 
would be little difficulty in that regard, I would then attempt 
to establish the degree of difficulty that might exist in sell 
gasses produced in Canada and sold here in the United States. 

THE WITNESS: The question has to do with duties 
imposed by Canadian autho®ities on U.S. shipnents into Canada? 

MR. YOUNGWOOD: Yes. 

THE WITNESS: I think the duty going that way is 
approximately 19 percent. Again that is a recollection rather 
than a specific knowledge. 

By Mr. Youngwood: 
Can you tell us whether you have knowledge of the duty which 
¢ charged from Canada back into the United States? 
Yes, Canadian duty, and we are importing some products from 
Canada into the United States, is § percent coming from Canada 
jinto tle United States. 


Q “az. Baker, does Air Products find that it is operating at 


)2 cousiderable disadvantage by viriue of the duty imposed in 


5 


| 


| 
‘ 
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transporting its products from the United States to Canada? 
A Yes, there is an economic penalty, of course, that is sig- 
nificant in relationship to the underlying profit margin, but 
we are prepared to absorb that penalty in order to build up a 
position in the Canadian market. 

Are there any Canadian companies in your business judgment 
that could market industrial gas in the United States? This is 
from Canada. 

A That are not alyweady doing so? 
JUDGE BARNES: You said “could"? 
MR. YOUNGWOOD: Yes, sir, I said "could." 
THE WITNESS: Conceivably, ail of the principal 


Canadian producers could market gasses in the United States. 


(Of course, the two principal producers there -- or two of the 


three, I guess, already have affiliated companies in the United 
States. That is Canadian Liquid Air, which is part of the 
Liquid Air greup, and Union Carbide's Canadian Division, which, 


of course, is affiliated with Union Carbide of the United States 


The other producers conceivably could export product 


to the United States from Canada. We are buying product, so 
some of those producers are exporting products to ourselves for 
resale in the United States at the present time. 

By Mr. Younpwood: 

g Would you tell us the names of the other producers in 


Canada? 
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iA In addition to the Union Carbide and Canadian Liquid Air, 
{ 

2 {| it is Canadian Oxygen Company, Liquid Carbonic of Canada. I 


2 || think they are the principal other producers. 


{ 
4 MR. YOUNGWOOD: Would you read back his answer please? 
5 (The reporter read the answer.) 


By Mr. Youngwood: 


fs Canadian Oxygen Company otherwise known as Canox? 


Canox is a subsidiary of the British Oxygen Company? 


Q 

A 

Q Are you personally aware whether Canadian Oxygen Company 
or 

A 


I believe they are. 


MR. TOPKIS: 


He will stipulate Canox is associated 


4g |} and is a well-loved affiliation of British Oxygen. 


18 MR. THURMAN: I think the stipulation should work 


both ways. I tried to forestall a lengthy cross-examination 


yestercay by a stipulation. 


I would appreciate it if Mr. Topkis 


would not interrupt. 


JUDGE BARNES: 


I think it is helpful. 


49 MK. THURMAN: I agree 100 percent and that is why I 


20 || Sty yesterday we could have avoided an hour of laborious cross- 


21 ||exaaination where we got nothing. 


op JUDGE BARNES: We avoid what we can avoid. 


MR. THURMAN: He should stipulate, too. It works 


both weys. I think Your Honor should force him to stop such a 


laborious crors-examination as we represented by stipulation. 
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i JUDGE BARNES: We will take up these matters as they 
2 | are presented. 
3 ]) By Mr. Youngwood: 

Q Mr. Baker, by reason of your experience and dealings with 
5 || others in the industry, do you have reason to have knowledge 
6 || of the overall performance of industrial gas firms in the United 
7 || States since 1970? 
sijA I am not sure what you mean by "performance." Would you 


9 |; Clarify that for me please? 


10 | Q I am referring tec the growth of sales volume. I am refer- 


1 ring to the trend of prices and I am referring to the new uses 
| nae may have deveioped, and I would refer to a prognosis for 
' || the industry. 
| Since 1970? 
Q Yes, sir. 

MR. TOPKIS: Could we have those one at a time? 

JUDGE BARNES: Let's bring forth a new question, Mr. 
Youngwood. What is the prognosis for growth? 

MR. YOUNGWOOD: I asked Mr. Baker if by virtue of 
experience end dealings with othere in the industry he had 
reason to heve knowledge of these particular factors. 

JUDGE BARNES: sive the factors one at a time. 
3y Mr. Youngwood: 

Q f am referring io a trend in prices, sales volume, new uses 
and a prognesis for th> industry. 


MR. TOPKIS: I repe&t, may we have them one st a time? 


4 131% bike 
JUDGE BARNES: We will have the answer one at a time. 
MR. YOUNGWOOD: I have asked only if he has reason to 
have knowledge of these factors. 
JUDGE BARNES: Can you answer "yes" or "no"? 
THE WITNESS: Yes, I have knowledce. 
By Mr. Youngwood: 
Q Would you compare please the prognosis for the industry 
as it existed in 1970 and the prognosis for the industry as 
| it exists today in 1973? 
MR. TOPKIS: In what respect -- prognosis as to price, 
28 to new developments, what? 
| JUDGE BARNES: Profits and growth? 
MR. YOUNGWOOD: I would be talking about growth of sales 
volume. I would be talking about the trend of prices, and I + 


could be talking about new uses which might exist in the future. 


THE WITNESS: If you ave talking about the overall 


i have net encompassed within this any discussion of profits. 
| 
| 


general prognosis for the future, I would say for 1970 and today 
it would be comparable if you are projecting forward what you 
would anticipate, I think, the difference between 1973 and 1970 
i6 that we have seen a realization of some of the prognosis for 

2 |lthe future having occurred in that intervening three years. 
Volume shipments have expanded considerably since 1970 through 
19/3. Prices have firmed. 


New Ccevelopments have oceurred which have expanded the 
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demand for industrial gasses which has led to a situation where 


the industry today is running at nearly full capacity, and wher 


5 there are showtages oi key products in particular market areas. | 
i! 


| 
| 
| minute recess? 
' 
| 


| 
MR. YOUNGWOOD: Your Honor, may we have a three- | 


JUDGE BARNES: Let's take a ten-minute recess. I trust: 
| you ere almost completed with your direct examination? 
MR. YOUNGWOOD: Yes, I would suspect it will not last 
much longer. 
JUDGE BARNES: That is a very big help, "not too much 


longer." How much longer? 


MR. YOUNGWOOD: I would say not more than half an 


(Whereupon, a brief recess was taken.) 
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JUDGE BARNES: Back on the record. 
MR. HENRY SAYLER: I am counsel for Air Products 
and for the witness. 

With respect to Exhibit 304 which your Honor rejected 
this morning, the affidavit under discussion, during the 
recess I have spoken .ith counsel for the Commission and 
with Mr. Topkis and have stated that will be available at 
my office which is at 888 ~ 16th Street, N.W.. The material 
which underlies that affidavit that Mr. Topkis or any of 
his associates subject to the protective order are welcome 
to come and look at it at such time, given the exigencies 
of the case. 

If there is anything incomprehensible aspects of it, 
we will be glad to cooperate. 

MR. WADE: Is that extended to all counsel? 

MR. HENRY SAYLER: That is extended to all 
counsel in this case. 

JUDGE BARNES: I would hope we could dispense 
with calling Mr. McGinnis. , 

MR. TOPKIS: I would hope so, your: Honor. 

MR. YOUNGWOOD: Your Honor, I would like to 


re-~offer this conditionally. 


JUDGE BARNES: Re-offer it at a leter date 


aftor Mr. Topkis has had a chance to look at it. 


Proceed. 


* 1991 


By Mr. Youngwood: 

Q By reason of your experience and dealings in the in- 
dustry, would you have reason to know the major companies 

which might have entered the industrial gas uarket in the 

United States since 19587 

A Who did or might? 

Q Who did. 

MR. WADE: I think the question calls for a 
yes or no answer. 

THE WITNESS: I am trying to get clarification 
of the market ~-- who actually did enter the market and they 
were not prior participants in the market. 

By Mr. Youngwood: 

Q Yes. 

A Yes, I believe I am knowledgeable about that. 
Q Will you tell us the names of those companies, 
please? : 

" The Exxen Corporation acquired ownership of the 
American Cryogenic. iI presume that is an entry of a new 
company into the industry. 

Houston Natura! Gas acquired ownership of Liquid 
Carbonic Corporation. The French firm L'Air Liquide 
through a combination of their American and Canadian af- 
filiates have acquircd a number of regional producers in 


the United States market. 
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That is all that comes to my mind as new entrants 
not previously participating in the production of gas. There 
may have been others but I think Gardner Cryogenics who 
would have been a new entrant in association with Phillips 


Petroleum in the production of helium gas, and there may 


have been some minor firms such as you mentioned earlier, 


Southwest Cryogenics, Carbon Dioxide, and so forth. 


One other one does come to mind. The Dow Chemical 
people for a time being did enter the market for a special- 
ized fuel gas and then they subsequently dropped out of 
the market and sold that interest to the Air Reduction 
Company. 

Q By reason of your experience and dealings would others 
in the industry, do vou know the names of those firms in 

the United States industrial gas market which have gone 

out of existence since 1958 or which have been acquired 
since that time? 

A I don't know if I can recall all of then. 

The Oxygen people sold their interests in American 
Cryogenics to the French group, to their American affiliate 
of the French group, Liquide Air. 

Industrial Air Products in the Northwest part of the 
United States has also been acquired. 

Dicxygen Compary in the Arizona area was acquizved. 


Gulf Oxygen Company has been acquired. As x said the 
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Liquid Carbonic Corporation'e ownership changed from 
General Dynamics to H* sto» Natural Gas. 
There may have .er* other regional producers who also 

merged but their names just don't quickly come to mind. 
Q Did Air Products and Chemicals acquire the assets of any 
gas producers during this period? 
A Yes. Are you talking from 1958 onward? 
Q Yes, sir. 
A Yes, they did. 
Q Can you give us the names of the companies acquired? 
A I am not entirely clear on dates. Can I have counsel's 
assistance in recuiring the actual date because 1958 is a 
precise date. 

JUDGE BARNES: I don't think it is propgr to 


ask for assistance. How important is this line of ques- 


| 
| 
| 
| 
| 
| 
| 


tioning and how will it add te the record? 

MR. YGUNGOOD: We propose to establish since 
41958 the number of full line producers in the United States 
has diminished considerably and this is pertinent to 
che coneentration in the industry. 

JUDGE BARYES: This evidence is not telling me 
anything. I don’t know who Industrial Air Products is 
or was or what they izade or Gulf Oxygen. I don't know who 
they were or what they made. 


Is there not some better evidence you can produce 


een street tt et ttt teen ent tt 
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along this line? 

MR. YOUNGWOOD: Yes, sir, we intend to establish 
somewhat more about the operations of these companies as 
they were through calling additional witnesses in the 
future. 

JUDGE BARNES: Continue. I just wanted you to 
know this evidence is not very helpful. 

By Mr. Youngwood: 
bid you acquire Southern Oxygen Company? 
Yes, we did. 
In 1961 or thereabouts? 
Yes. 
Atlanta Oxygen Company in 1961 or thereabouts? 
Atlanta? That name does not strike a bell with me, 
no, not Atlanta. 
Q Deita? 
A Delta Oxygen, Yes, that might have been the parent 
company. 
Q Hiil Industrial Gas Company? 
A Yes. 

MR. TOPKIS: Could we have the names again. 

JUDGE BARNES: The reporter can read back the 
answers. 


(The reporter read the ansi.rs.) 
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By Mr. Youngwood: 
Q Do you know whether Chemetron Corporation acquired any 
companies during “tis period of time? 

MR. TOPKIS: The President of Chemetron is 
scheduled to testify as a Commission witness. I think he 
would be the best sovrce of such information. 

JUDGE BARES: I agree, Mr. Topkis. 

By Mr. Youngwood: 
Q Would you please describe briefly the operations of 
Southern Oxygen, Delta Oxygen and Hill? 

JUDGE BARNES: As of what date? 

MR. YOUNGWOOD: 1961 as of the date they were 
acquired. 

THE WITNESS: They were a regional producer of 
industrial gases. {n the case of Southern Oxygen they 
were headquartered i» Washington, D.C. and had operations 
principaily in Virginia, Maryland, North Carolina, Kentucky 
and Tennessee. I think those would be the principal states 
in which they conducted business. 

By Mr. Youngwood: 

Q Can you describe for us, please, the approximate 
sizesof Southern, felta and Hill? 

A I believe at tie time of acquisition, Southern Oxygen 
sales would have hee: of the order of $12 million. 


Deita would have been in the order of, say, $3 million. 
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Hill would have been in the order of $l-or $1.5 million. 
These are recollections and not necessarily precise 
information. 
Q Mr. Baker, do you have reason to have knowledge of 
the climate of the industrial gas market in Great Britain 
in 1957? 
MR. TOPKIS: Objection, your Honor. The climate 
was foggy but other than that -- 


M2. YOUNGWOOD: Is that the basis for the objec- 


JUDGE BARNES: Why are we going back to 1957 and 
the United Kingdon? 

MR. YOUNGWOOD: In 1957 Air Products entered the 
industrial gas market in Gret Britain. I propose to estab- 
iish the nature of economic conditions as they may have 
existed in the industrial gas industry at that point in 
‘ime and to establish, if I can, the facility with which Air 
Products might have entered that market; and to establish 


‘he similarity or differences that might have existed be- 


ae 
‘ween the U.K. marke: in 1957 and the American market in 


1973 when an entry was made here. 

JUDGE BARES: Do you think that is very material 
to your case? 

MR. YOUNGIIOOD: We believe that it is, sir. We 


believe it is helpful to establish that Air Products was 
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able to enter the United Kingdom market in 1957 in the way tha 
they did. | 


| I think that the record should contain information whih 
I will display the manner 3» which Air Products was able to es- 

tablish a base of operations in a country which we believe 

|| was pretty well represented at that time. 

| JUDGE BARNES: All right. I will let you proceed. 

j MR. TOPKIS: If your Honor please, just to 

| 


suggest the dissimilarities of conditions, one, the differ- 


9 


| 
} 
| 
| 


0 ence of 17 years -- 


{ MR. YOUNGWOOD: I object. 


1 
12 JUDGE BARNES: Let him state his objection. 


15 MR. YOUNG3LOOD: He is testifying. 
4 JUDGE BARNES: It is in the form of objection. 
MR. TOPKI3S: It is an entirely different 
economy and in 1973 they were the only industrial producers 
of gases in Great Britain. 
Also, I am advised they were subject to the order of 
! the so-called monoplies division, the antienforcement 
a British law that required it to post its prices 
on a nationwide basis. I don't think I have to go much 
farther to suggest that we are dealing with a totally incom- 
“9 | parable set of conditions, and while I would be interested 


to hear tir. Baker's story, I think we would waste an awful 


lot of time because “1en we would have to straighten out 
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any errors he might have made. 

JUDGE BARNES: You think the evidence might not 
support what he will say, but I will permit Mr. Youngwood 
to go ahead. 

By Mr. Youngwood: 
Q Were you familiar with the market for the production 
and marketing of industrial gas in Great Britain in 1957? 
A Yes. 

Would you please describe the basis for your knowledge? 
A I was managing director of Air Products Control 
subsidiary in Great Britain which was established at that 
time and commenced the establishment and building of our 
businesses i. Great Britain during the period 1957 through 
1967. 
Q Would you contrast please the United Kingdom market for 
the production and marketing of industrial gas in 1956 with 
the United States' market in late 1973 in the following way 


” 


is, please. 


gaw that potential in Great Britain in 19577 

A Well, we entered the market in 1957 primarily because 
we did foresee a significant growth potential for the use 
of large volumes of oxygen in serving the steel industry in 


Great Britain. 


| 
| 
} 
| 
i 
Would you describe the growth potential as you fore- | 
| 


It appeared to us there would be opportunities to 
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build large-scaie plants which would be more economic than 
those that existed at that tine, and for us to carry on the 
pattern of ovr own marketing programs as established in 
the United States of building on-site plants and supply- 
ing base~lead customers by pipeline over the fence from 
those fecilities and adding incremental capacity to those 
facilities to serve the so-called merchant market or mar- 
ket served in liquid or cylinder gas form from those pro- 
duction facilities. 

This turned out to be the pattern of our development in 
Great Britain during that period of time and really up 
through today. 
Q Were you able to expand your share of the market 
in due time? 
A Yes. we were. 

JUDGE BARNES: How did you first enter the 
British market? 

THE WITNESS: he first entered as a joint venture 
between our licensee and ourselves. We had a licensee who 
manufactured smail size air separation plants under a 
license frow ourssiv2s. When the demand for large -- 
scale plents becauc 2vident for serving the steel and sub- 
sequently the cheini.cal industry, our licensee felt they 
could not keep with that and invited us «~o join with them 


in pursuing that percievlar market opportunity so we formed 
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a 51-49 venture in Great Britain and they turned over to 
that company in Great Britain their manufacturing facilities | 
to this new joint venture. | 

JUDGE BARNES: Prior to that time you had only 
built plants? 

THE WITNESS: We only licensed the Buttily Company. 
We had no gas operations in Great Britain. 
By Mr. Youngwood: 
Q Did your licensee have any gas operations? 


A No, they only sold plants. ‘They were basically a 


Q Do you recall the volume of sales of your licensee 
at the time of your entry? 

JUDGE BARNES: In what, Mr. Youngwood? 

THE WITNESS: In the industrial gas equipment 
business or in total size. 
By Mr. Youngwood: 
Q In total size? 


A I honestly can't recall. Anything I would say would 


4 
| 
| 
machinery builder. 
| 


be a guesstimate. I would guess their sales are on the order 
of §10 million but I would have to say thet is an order of 
magnitude guesses. 

Q Hr. Baker, who are your competitors in the United 
Kingdom in the marketing and preduction of industrial gas 


at the time of your entry? 


mar 


The British Oxygen were the principal producers. 
There was a very small regional producer in the Northeast 
section of the coapany by the name of Saturn who had approxi- 
mately 1 percent of the market at the time of our entrance. 
Q Mr. Baker, will. you contraec, if you will, the diffi- 
‘culties Air Products had in entering the industrial gas 
market in Great Britain in 1957 with the difficulties as 
you envisioned them in 1973 for a firm to enter the United 
States market for industrial gas. 

A You will have to remember in 1957 Air Products was 
a very small company. We had total worldwide sales at that 
time of about $30 mi*lion. 

So, we were not a large company in our industry. We 
were even small by industry standards in the United States 
market. 

So, we veally had to start out on a kind of tip-toe 
approach building relatively small size plants which were 
within our financial means at that time and serving very 
local markets that could be reached from such small-sized 
facilities. 

But gradually as we signed customers and added busi- 
ness, we were able to build a progressively larger size 
plant or plants end over the ten-year period grew in size 
to the point vhere we could build facilities equal in size 


and coupetitive costs to the principal producer in that 
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market. 

But it was a long-term build-up from very small 
foothold position to our present posture in the market 
piace there today. 

Q How would you contrast those difficulties which may 
have existed in Great Britain in 1957 with the difficulties 
as you envision them here in the United States in the 
industrial gas market in 1973? 

A For Air Products, it was a very difficult thing be- 
cause over the phys:.cal size of our company and our world- 
wide. ig you will, reputation was not very well established 
at that time. This was the first overseas markets for 

Air Products. 

I was the firet man to be located abroad for Air 
Products so everything was a rather new experience for us 
SO we had to proceed very slowly. 

Markets that we would enter today we could move for- 
ward much more vigorously with greater experience and 
knowledge and with larger seale facilities than was possible 
for us to do at that time. 

Q When I talk in terms of 1973 in the United States, I 
am referring to a company not now in the market such as BOC 
might have found theiselves. 

A British Oxygen Company is ea substantial larger firm 


with much more inter:ational trading experience operating 
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in world markets today than Air Products possessed in 1957. 
Their size is several orders of magnitude greater than Air 
Products was in 1957. Their worldwide experience in 
serving in markets throughout the world is significantly 
greater then Air Products possessed in 1957. 


Their capital and technical and marketing expertise 


far exceeds that which Air Products possessed in 1957.. 


Q Mr. Baker, I have just about come to the end, but I 


would like to ask you a question with respect to the opera- 
tions by Standard 0i1 Company of New Jersey and its American 
Cryogenics subsidiazy during the 1960's. 

Do you have any reason to know or reason to believe 
by virtue of your experience in the industry the reason 


that Standard 0i1 of New Jersey sold its American Cryogenics 


subsidiary? 


MR. TOPKIS: Objection, your Honor. That would 
call for hearsay. 

JUDSE BARNES: I think so. I think you had 
best cail a witness from Standard O0i1. Aren't you calling 


Liquide Air that acquired American Cryogenics? 


: cy 
Spectdinstinmsedineesen eee ee a a 


“HR. YOUNCWOOD: Yes. 


JUDGE BARNES: Would that not be a better source 
of information for you? 


MR. YOUNG#OOD: Your Honer, I have esked Mr. 


. 4 nS 
oe samrenen——nn renee nara ee ngteneenenee 


Bake: if he has reason to have knowledge if by virtue of 
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his dealings in the industry he has no reason to have 
such knowledge, then I would cease any further questions. 

JUDGE BARNES: We will see how far you can go. 

MR. WADE: All he can know is hearsay. He can- 
not know what Jersey Standard thought about in the privacy 
of their own board room and what they wanted to do. 

JUDGE BARNES: What will find out about his 
xnowlLedge? 

THE WITNESS: My ksowledge would have to cone 
from industry conversations. We had no direct dealings with 
Exxon on that supject. 

I have heard from responsible members of the industry 
that Exxon -- 

MR. TOPKIS: Objection. 

MR. WADE: Objection. 

JUDGE BARNES: I think so. 

MR. TOPKIS: It is double hearsay. 

JUDGE BARNES: Unless there was some published re- 
port thet you saw, Mz. Baker. 

THE WITNESS: No. 

By Mr. Youngwoed: 

Q Mr. Baker, as a result of your experience and dealings 
with others in the industry and your years in the industrial 
gas market, do you have an opinion to render as to the 


reascen that Standard 011 Company of New Jersey was unsuccessfu} 
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in its attempts to market industrial gas in the United 
States. 

MR. TOPKISS: I object on the ground and it 
calls for hearsay. 

JUDGE BARNES: I think it does. If this is 
important to your case, call a witness. 

MR. YOUNGWOOD: I have asked if he has an opinion. 

MR. TOPKISS: That opinion is not proof. That is 
the whole problen. 

JUDGE BARNES: Exactly. 

Are't you calling a witness from Liquide Air? 


MR. YOUNGWOOD: Yes, we are calling a witness 


from Liauide Air. I think the reasons that a company en- 


ters the field and the reason a company fails especially 
can be different depending upon who it is who is mouthing 
the reasons. 

I believe this is a matter which depends upon the 
person to whom the question is asked. I believe that by 
virtue of Mr. Baker's experience in the industry, by vir- 
tue of certain matcrials which are published, which are 
public material, {1 think it is very possible that Mr. Baker 
can vender an opinion which will be of value. 

The opinion of Mr. Dempster might be entirely dif- 
ferent. 


JULGE BARNES: If you heve the published material 
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you can use it in your examination of Mr. Dempster. 

MR. THURMAN: This man is an expert and I think 
he qualifies as an expert in this field. He should cer- 
cainly know why a company was not successful. We want an 
expert opinion why Exxon could not operate successfully as 
a company. 

I don't think Mr. Dempster who bought the company 
would know any more first-hand than this expert would know. 

JUDGE BARNES: There has been no showing that 
ip. Baker has any inside information as to the operations 
of che company. 

I think it would be sheer speculation on his part. 
it might be logical speculation but it is still speculation. 
= feel you should cail a witness from the company and 
examine hin. 

I am going to prohibit you from continuing this line 
of questioning. 

MR. THURMAN: May I make one more statement. 

Certainly he would know whether people are competing 
successfully in the market. 

JUDGE BARNES: You could ask him something like 
that >but don't ask him wh) they sold the business. Lay 
some foundation as to where he competed and how he competed. 
By Mr. Youngwood: 


Q In 1964, did you in your business judgment believe 
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that Standard Oil Company of New Jersey had marketing 
expertise sufficient to cause the operations of American 
Cryogenics to be successful. 
MR. TOPKIS: Objection. 
JUDGE BARNES: That is a question calling for 
hearsay and speculation. 


MR. YOUNGWOOD: Your Honor, what we are attempting 


expertise in this field is very, very small. If we are not 


to establish is the number of companies tha have marketing | 
| 


permitted to ask people who are expert in the industry whether | 
a particular company had marketing expertise, whether they | 
believe a particular company had marketing expertise, I 
think we are being p:rchibited from establishing an important 
element of our case. 

I think Mr. Tovkis yesterday attempted to establish 
that other companies might have marketing expertise in the 
industrial gas market. All we are trying to do is establish 
that Exxon for instance might or might not have that market- 
ing expertise. 


JUDGE BARNES: I am not sure he is competent 
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to testify about the marketing expertise of Exxon. 
MR. TOPKIS: In 196%, wasn't this witness 
in England? 
JUDGE BARYES: I believe he was. I believe he 


was there until 1967. 


a cco 
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MR. YOUNCYOOD: I have no further questions. 
We thank you for appearing. 
2ROSS EXAMINATION 

By M: 
Q Mr. Baker, whet is the standard size if there be one 
air separation unit that makes economic sense today? 
Could you indicate trie range, if you will? 
A It depends very much, of course, upon ‘the products 
chat you want to produce and whom you wish to sell them to. 
It is possible to build an oxygen plant of 15 tons a day to 

to a mudcipality that wants to produce purified water 

their waste sewage plant. 

A iarge steel company mightrequire an oxygen plant 
of a thousand to 2,090 tons to economically satisfy its 
requirements. It deoends very much on the particular applica~ 
tion that you have in mind. 
Q Let's suppose I want to go into the general merchant 
business, selling the full range of industrial gases and I 
want to have my own air separation unit. 

Whet size would you advise me to build as a matter 
of sound economics? 
A The general size of such plants that are being built 
teday areapproximately 250 tons of liquid producing capacity. 
Q Do you happen to know the capacity over any air 


separation unit that Canox owns today? 
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No. 
Q Do you know whether Canox owns an air separation wit? 
A I believe but not precisely. I believe they do have 
a small air separation plant. 
Q Do you happen to know whether Canox supplies al! of 
its own requirements of air sepazv'ation gases, atmospheric 
gases? 
A Ne. 
Q Would it surprise you to have me suggest that Canox 
is a net purchaser of atmospheric gases? 
A No, it would not surprise me, no. 
Q Se far as your company is concerned, do you sell 
throughout Canada? 
A No. 
Q Just in the border fringe area along the border 
with the States? 
A Yes. 
Q You spoke of your company as having, your number was 
35 to $0 plants. Did you include acetylene plants in that 
range? 
A I think the question was directed about air separation 
plants at the time, and my response was in consideration of 
air separation plants. 
Q If we added acstylene plants how many plants would 


you give as a totai.? 
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A When you talk at acetylene plants I presume in this 
context you mean plants which convert calcium carbide to 
acetylene gas? 
Q Yes, right. 
A My guess and ic would be a guess would be something 
of the order of 10 to 15 such plants in various iocations 
throughout the United States. 
Q You menufacture gases other than acetylene and atmos- 
pheric gases; is that right? 
A Yes. 
Q How many plants do you have devoted to those various 
other gases? 
A We would probably have something over the order of 
10 to 15 hydrogen plants, large carbon dioxide plant -- 
they would be the principal ones, I believe. 
Q I am sorry. 
A They would be the principal ones, I believe. 

De you manufacture any carbon monoxide? 

Yes, we do. 

Are there any plants devoted to that? 

Yes. 

How many, sir? 

We have three »roduction units which simultaneously 
produce carkon monoxide and hydrogen located in the Texas 


area. We have one >lant located in West Virginia that 
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Licusfies cavbon monoxide. 
How about caryon dlozide, CO9? 
We have one euch o4¢ ant 


Heve I lef: out ony of waat you aonside?> the ‘ndus- 


No, I don‘t think so. 
Do you menufacture eny cf the fuel sgeses? 
DO you inelude acetylene in that? 
thought we had already covered that. Perhaps 
one dces as a matter of 1%: dustrial terminolog,. 
I had refYarence to such gases as propane. 


These gagan are veui.ly pext of the petroleum industzy. 


You don't vegard then as industrial gases? 


I don’t believe anyone does. 
) I would like to introduce you to Mr. Flamm who testi- 
fied yesterday. 
How about nitrous oxide? 
MR. YOUNGWOOD: May that comment be stricken? 
JUDGE WARNES: Yes. Wa will comment about the 
meeting. I think it may have overtones, I don't like to 
see in this recor. 
By Mr. Topkis: 


Hew about nitrous oxide. Deo you manufacture nitroud 
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What crite#ia do you employ, Mr. Baker, in deciding 


constitutes an industrial gas? 

Criterie we us2 is the principal atmospheric gases 
and those principal zases which are vought by our indus- 
trial customers in conjunction witn those principal atmos- 
pheric gases. 

This wovld be, in addition to atmospheric gases, acety- 
lene, hydroger., helium, carbon dioxide, carbon monoxide is 
a more recent addition but it certainly has industrial 
uses so you could certainly classify carbon monoxide as a 
principal industrial gas. 
Q Who are your p -ipal types? 
A They cover the wide range of industry -- the steel 
industry, the chemical industry, the electronic industry, 
the food industry, the steel fabrication, aluminum, glass 
manufacturing. 

The government is a purchaser. We supply oxygen, 
of eccurse, to the medical industry in conjunction with other 
gas products and the transportation industry. These are 
the principal industries that come to mind. 

You also sell to distributors? 

Yes, we do have distributors. 

t proportion does your sales to your distributors 
-q the irdustries that you Lave just ticked off for us? 


Now, you ave asking for a breakdown of our sales. 
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Q Rovghly 
A I would say ir sir case less than 10 percent of the 
total sales are to distributors. 
Q So the balance of your sales of roughly 90 percent 
gases 

would be to industrial geeer? 
A Yes, you are reiating these to gases. 

JUDGE BAR'S: This is dollar volume? 

THE WITNESS: This is dollar volume. 
By Mr. Topkis: 


Q The medical profession, you said, buys oxygen from 


Do you seli hydrogen to the medical profession? 

No, there is no application for hydrogen. 

Nor nitrogen? 

There are some remote applications but it is not a 
significant factor. 

Argon? 


No. 


Ho, just for the odd repairing of equipment, 


Q 
A 
Q Acetylene? 
A 
Q 


Wevid it be accurate to say that for all substantial 
purposes, the gas that you sell to the medical profession 
ic oxygen? 

A There is another gas which is anesthetic gas. 


Q Specialized medical gases? 


Put not in tne 


about the glass fusine: 
co you Bell to giass monufecturm-es? 
Oxyzen and iltrogen and hydrogen, p:ine: pally. 
Argon? 


No, we do.'t cupoly very much argor 


Neo sigrifieanc amount of hneliuwn’? 


fieant emount of xenoa or kounten? 


for that matter no significa’ 2mount of any othe 


inuustrial gas? 


& Thet is toeve. 


How zpovut the aluminum business, 51°? Wher oascs 


Go you sell te the alurinus business? 
A Oxygen and nitrogen. Those are the prinecSpa> ones. 
Q No great quantities of xenon, krypon ox argon? 

No. 


Nor acetylene? 


in significant 
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A t pigsh' Oxygen and nitrogen are the principal 
ones. 


You mentionec 2iso sales tc the transportation indus- 


Yes. 

What kind of gases do you sell to the transportation 
ndustry? 

Oxygen, acctylene. Those are the principal ones. 
Q You mentioned steel. I suppose steel takes a lot 
of oxygen? 
A Oxygen, nicrogen and hydrogen. 
Q No helivm? 
A Not in any substantial quantity, and also argon. 
Q No helium nor kryvton nor xenon or acetylene? 
A Not in substantial uses. There would be laboratory 
uses and special instruzentation uses certainly for these 
prodvecte. 
Q I suppese “he chemical industry by contrast uses pretty 
much your fvil range? 
A It vaviee from company to company and application to 
application. The chemical industry in some applications 
uses large vcelumes of oxygen and in other cases uses large 
voluzes of sitrogen. 

Irn other cases it uses carhon monoxide and others 


= 


hydroger.. These would be the ones in principal demand 
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chemical industry. 


oD 


Typical customers wouid have to tend +o have needs 


for specific gases but thinking cf the chemical industry 
as a whole you think of sunpljing the whole industry with 
fall range; is that correct? 
That is correct. 


How about steel fabrication? What do steel fabricators 


acetylene, aegon, carbon dioxide. 

p, and tell me if I am summing up your 
testimony accurately, it would appear each of these indus- 
tries tends to have a need for two or three gases in very 


signifiecnt quantity but not of the fuli range with the 
possible exception of the chemical industry we are viewing 
it as a whole, there was a need for a full range of indus- 
try gases as you used the tern? 
say peinecipally, I think that is true. When 

you talk abcut total requirements, they would need the 
full range for maintenance purpoces, for welding purposes, 
for minor usc, pursing applications and so forth. 

It would be unusual for a steel company, although it 
might purchase 80 percent of its requirements in a few 


gases, not to require the use of all of the gases in some 
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nd then they would have minor uses for 


The same thing. 


principal uses a: 
the other products. 


a neptune nem nt mmm 
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WICOW KAA lL, Oris 


He a eee one 


hak teathirony? 


HaTULELL gas or gaseous netural 
f: ean ot bee oo hy os 
Gaseous natural ges. 
ronle wae liquefy nae! 


ov Cher. 


“Oo £POW on an intern 
mnwer Of conranies 
ecupenaes whe ape in the busines. 
you ape Gtuiing iy Liduid tural gas, thac is a 


? we 


prPoduet ? 


cc remelLy explosive or at least possesses 
safety problem? 
a concentrated hydrcearbon naterial which can 
«tala eonditions. 


” 


Your Honor, £ think that Mr. Tovkis 


very significantly beyond the scope of | 
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our direct examination. We really did not even get nto this 
at all or touch on it. 
JUDGE BARNES: You should have. I think this is 

proper cross~-examinati.on. 
By Mr. Topkis: 

How is liquid natural gas moved around the country? 

It is moved in this country in a few isolated locations by 
road tanker. 


Q And otherwise by pipeline? 


| A No, not by pipeline. The principal movement is from large 


liquefaction plants abroad in sea-going tankers akin to petroleun 


When it arrives here or arrives et a port, how is it 

andled --- sut onto road “ankers? 

Tt is normaiiy of f-loaded from tankers into large eryogenic 
storage vessels, insujatea vessels, and then it is evaporated 
fron those vessels initio the natural gas pipelines in this country 

| which are the poincial means of distributing the gas to the 
ultinate consumer. 
| Q How do you liquifs liquid natural gas? 
| A You reduce the actural gas to its liquefaction point and 


7 


, {tially a mive nethane in iiquid form. 


then you distill off unwanted quantities and end up with essen- 


You told us before about your acquisition of three companies 


‘ 


“A a in the "60s -- Scrthern Oxygen, Delta and Hill. Hill had né 
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7 were an seetylene producer and a dis-~ 
im spheric gas products. 
‘@an air separation unit? 
cid have a mali «ir separations plant. 


vay, that order of maznitude? 


Some thing true of Souther? 
Southern had two principal points, one of 25 tons a day 
-, Was around 15 tons a day. 
When w2 speai: of tons, is that 2,060 
pounds weight? 
THE WETNESS: Yes, the quantities in terms of cubic 
E tees would be qaite lerge, so you “end to express it in terms 
\ of tons. 
| By Hr. Topkis: 
1Q Cen vou give His Honor an industrial rule of thumb of how 


< 
* 


you convert the cubic feet to tons? 


A Ax: U.S. teyms at a temperature of 70 degrees Pahrenheit 


iA 
| 
fas atmospheric pressvre there are 24,000 cubic feet of oxygen, 
| 


wrich sists of e ton weight. That is one short tons 
second to Southern, Delta and Hill, did 
y gas3cc other than separate vasses? 
Eeeh nad sheir orn acetylene plants. 


That was the cxtent of their production? 
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H A Yes. 
Q 


You were asked by Mr. Youngwood as to the identity of your 
major competitors. You mentioned, according <o my notes, Linde, 
AIRCO, Chemetron, Liquid Carbonic, Liquid Air and Big Three 
in the industrial gas field. 

In the United States, yes. 

On the basis of your experience in the industry down through 
the years, would you say that there is vigorous competition in 
the industrial gasses field in the United States today? 

A Yes. 
Q Would you say that that competition extends not only to 
price, but also to research and development in the new products? 

MR. YOUNGWOOD: Your Honor, we didn't go into that 
either. i think Mr. Topkis is going beyond the scope of our 
direct examination. 

JUDGE BARNES: Didn't you go into marketing conditions 
and the prospects for growth? 

MR. YOUNGWOOD: Sir, we did not discuss the particular 
veracity of competition and as it may have existed. That is 
really the question to which Mr. Topkis is addressing himself. 
We did not discuss competition at all in that regard. 

JUDGE BARNES: You went inte prices. 

MR. YOUNGWOOD: We asked whether prices had risen. I 
do not have any problen with Mr. Topkis asking Mr. Baker ques- 


tions a3 to whether prices have risen. 


‘ xy 
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JUDGE PARNES: He does not have to phrase his cross- 


tien ai.ong the lines of the questions you ask. He can 


nevallyv. I think it is appropriate and I 
lot hin eocntinue. 
1. TOpcis 
Would you answer the question please? 
Would 
JA was whether th: competition that you deseribe 
ial gasses fieid is not only price competition, 
also extends to ecmpetition into research and development 
nev process2s and products? 


that is true. 


| 
| 
| 
| 
| 
i 
| 
| 


ts there conpotition eiso in services? 
Yo.e, in vechnical services. 


Si.pporc seevices. the usual range of cai.petitive techniques 


| Ot goon Coupanies? 


i. Youngwood what incentives existed in 
J. &. industrial gasses market, according 
of the responses that you gave was that there 


on prcduetion capacity. De vou remember that 


2 


* 
~ 
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There is a general shortage of capacity in the United 


States market today. 


Q Ave your company and various others of your competitors 


moving to satisfy that shortage? 


A I don't kmow that we will satisfy it, but we are adding 
capacity. 

Q Specifically, sir, so far as your company is concerned, 
according to my notes, you have announced the planned construc- 
tion of five new plants in the United States, is that right? 


A I con't know how far back you are going in relating to 


1 announcements. 


Q That is in your 1973 annual report, I believe, is that 


. jj eight? 


A I think there are five plants thet either are under con- 


. | struction or have recentiy been completed. That would be the 


«¢, || Only distinction here. 


Q Let me ask you about some specific individual plants. You 
y P 


mentioned che one at Albany. 


A That is under construction. 


Is that inciuded in the five? 

Yes. 

There is one at Santa Clara, California? 
That plant has been completed. 

Toledo? 


That i3 under corstrvetion. 
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TulsaS Oklahoma? 
That plane probally will. not be built. 
Any others that come to mindi 
| A We think as parc of chat five there would have been an 
a.pansion at New Mawtinsville, West Virginia, end that plant has 


been comp..eted. 


you are putting up a plant in Brazil, aren't 


Q Ac a natver of fect, it is the fastest prowing market in 
the world today in terns of capital growth, is it not? 


\* What do you mean in terms of capital growth? 


i 
t 
{} * 

ie 4 Cal 


[2 Capital growth, an expanding econemy based on GNP? 
‘¢ comment whether it is the fastest. It is certainly 


wich market. 


| G Ard ic is a gecwth market in which the need for industrial 
| 


jj}gasees is forescen by the industry to be very great? 
H 

iP 

> 

1 Q You spoke in your disevssion of the United States in respo 
/ tO Me. Youngwood's question of new aaplications for industrial 
igesses being develoned. I suppose you had in mind sewage 


,creatnent? 


| 
| 
| 
| 


‘ 
i 
j 
' 
} 
i 
' 


} 
{ 


j 
i 
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A That is a new application, yes. 
Q There is one of those plants in operation at Chicago, 
isn't there? 
A I don't know about Chicago. 
Q Can you tell us anywhere where there are such plants in 
operation? 
A We are supplying oxygen in Fairfax County, Virginia, for 
& waste water treatment plant. 
Q Anyplace else? 
| A We have just completed a plant in Louisville, Kentucky. 
| We are building plants in New Orleans. There will be facilitie 


thet others have built in Detroit, Middlesex, New Jersey. Ther 


tae a number of those applications. There are plants going in 


in Oakland, California; Denver, Colorado. 


5 1 Q What other new applications did you have in mind? 


(A Some of this, of course, is of a proprietary nature, 


i Some is what? 


A Some of the new applications are of a proprietary nature, 


| but one very significant application will be the requirement by 


‘our synthetic fuels industry, which is just caning into the 


i fore for larre quantities of oxygen. 


/ Q To produce synthetic natural gas? 


oh | 


| 
| 


; 


A To produce synth»etie natural $a3 or 4a low-BTU gas that can 


be used in conbustion purposes or power generation. 


| 
| 
| 


: 


Q Ave there any otiw:rs? 


A €> f° 73 
1356 
There is a large requirenent coming up for t 


industry 


ditional basic oxygen plants? 


chemical industry appears to be ready to take very 


of oxygen for chenical purposes. It appears 


hydssogen will be produced in this country by combining oxygen ani 


iis in order io produce hydrogen as an alternative to 
very short supply. 
You vie oxygen d heavy ois -- but by heavy oils you mean 


\ petroleum =roducts? 


Likely producers would be the petroleum 
are not necessarily the cuppliers of hydrogen gas, which 
the industrial gas conpanies. 


the conpanies have the technological skills to 


ase where the petroleum companies are 
a sive in the ind gas business or supplying end products 
so consumers. 
f nad in sind the oreduation of hydrogen. 
yas, I think that is true. 


7 nBe! 


2 
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Q Speaking of production for internal uses, United States 
Steel Company owns four air separation units of its own? 
A I believe that is so. I have no direct knowledge. 
Q There are other steel companies that own their own air 
separation units? 


A. Yes. 


didn't you? 


} 
| 
} 
Q In point of fact, you built some for various steel ee 


A We built one that is owned by another steel company. 
Q You built one for National Steel at Weirton, West Virginia? 
A Yes, many, many years ago. That plant is not operating any 
more. 
Q And you built one for National Lead in Michigan? 
| A Those plants were not owned initially by the steel company. 
Only after 15 years of purchasing gas from us did they acquire 
ownership. 
Q They are today owned by the steel company? 
A Yos. 
Q You built a plant for U. S. Steel a Duluth, Minnesota, 
American Steel and Wire Division, didn't you? 
A We owned and operated that pliant ourselves and supplied gas 


from it. 


A I think that is correct. I think at the end of the contract 
| period we did sell that, yes. 
| 


And then sold it to the steel company? 
\ 
i 


} 


i 
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ant for the Force Motor Company at Dearborn, 


Q Will you ar wich me tChac the lord Motor Comnany, 
Steal. U. &. Steel and at least three or four other 
would be included in the hundreds of companies 


resources to enter the industrial gasees field 


ave the finencial resources. 


S$. Steel has actually studied the possi- 


industrial. vasses rvield? 


did study it at one time. I have no 

|| direct: knowledge. 

ig Se you then think of them we @ possible entrant? 

MR. YOUNGWOOD: I fail to see the connection between 


trons. £ think possibly Mr. Tepkis can rephrase 


‘UDCE BARIE?S: You went into potential entrants and 
exvloring potential entrants. I believe the witness 
Nurderstancs that: qucstion perfectly well. You may aas7er. 


Honestiv, I did not consider them a 


full sense of the word. 


leard they were studying the 


Many people study it. 
Who are the other people studying it? 
I have heard menbers of «he oi1 companies have studied 
|| the market from tine to time. 
5 HQ Any others? 
in It has not come to my knowledge. 
Q Can you name any of the oil companies which you have heard 
-_— studying the subject of possible entry into the industrial 


| gasses field? 


it A I believe Phillips has considered it and, of course, Exxon | 


Ary other? 


JUDGE BARNES: His question was “are studying it now." 


’ nave studied it in the recent past. 


MR. YOUNGWOOD: Aren't we getting into some strange 


‘UDGE BARN’S: The same knowledge that you used on 
| direct examination. 

MR. YOUNGWOOD: As to whether he heard others were 
studying it. I had not asked whether BOC or anybody else was 
studying the market. I asked whether from his business Senaniaien | 


he had reason to formulate a judgment of his own from his experi: 


peopie hzv2 


Ir think it 


have heard 


caat 

in this country have contemplated 

nat one particular »reduct. As you 
service Company does produce liquid helium 


lieve Northern Natural 


the possibilicy of marketing helium from 


sat ye. 3 you havo been aware that a number of 


cantempiated or studied the possibility of enter- 


‘Pial wasses fielc 6 chat 2 fair summary? 


in mind the GSibiiicy that BOC and 


hany might enter the United 


* 196] 446 


vou ever contemplate the vossibility trat the Swedish 


i company AGA 
the Japiunese? 


ishere is - Japanese company, Hitachi? 
Yes. 
They have bid on American tonnage plant construction, have 
not? 
Not to my knowledge, net an American construction. 

event, there ware the three gasses companies, BOC, 
|| heeser Greisheim and Lince that were studying tne possibilities 
i vou had all of this in mind. 
Now the question I wan: to put to you is this: Did any of 


the uvareness that you thus nad in your mind at any time in 


iyecent years affecc eny desision you wade about pricing your 


;produets in the Averican market? 


'* homastly say that our JU. S. marketing decisions 
i: any way affected by <hese possible entrants. 
We nave 2 number of annucl veports of Mr. 
Your Honor. But I den’t wani to take his 
ne precsur s to get cut of town --- 


on't know tnat: I iike the way you 


1862 
chat. Icn't a vedirect on that? 
MR. TOPKIS: There are the annual reports from '66 to 


- doen't believe there are questions about that. Fa a 


——e. 
— 


have Juce a moment, I nay be finished with Mr. Baker. 


bem J 
fu 
ve 


THE WITNESS: They ave a matter of public record. 


JUDGE BARNES: Authenticity is one thing, but the 


SN Ne AA ee a ene ae ee 


Pe 
oO 
ba 


| 
JUDGE BARNES: On the anrual reports --- | 
i 
| 


jencoedtagingtarmerpemeeseee te 


vance cof the reports is another matter. 


mR. TOPKIS: It is only the authenticity I am concerned 


for at the romernt, Your Honor. 


.eT. 


iit. THURMAN: Mr. Topkis is under a wrong impression. 


He can introduce his erhibits on a case-in-chier witness anyway. 


Ao + St ee sees <te ae -mpaeeneeno 


= <n + Gn quaieeaen are cune aur ecae 


{ know, but I did not want to take the t 


JUDGE BARNES: He is worried about authenticity. I 
think we would want to call Mr. Baker to have him authen- 
ll ticat> annual reports. 

R. THURMAN: I don't want Mr. Topkis at this time to 
think .2 is lipping in an agreement that there would be no objec: 
tion. 

JUDGE FARNES: I just cautioned Mr. Topkis about it. 

YE, FOPKiS: Your Honor, we are concluded. Thank you 
very much. 


ave just one or twe cquestio 


}u 
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By Mr. Wade: 

Q Me. Baker, do you have any information about how many 
| scetviene plants there are around the country industry-wide? 
{ 
|" No, I do not. 
I fan you t2ll us whether there are a lot or 4a few or more 

an there are ASU&s? 
y 


I would just vertwee a guess that there probably are as 


Dlants, but it would be a guess on my part. 


Houston Naturzil Gas purchased Liquid Carbonics, did it not? 


L£e8. 


Houston Natural Gas is now in the business of marketing 


= 
so dissolved acetylene plants as there are air separation 
i 
| 


| certa 


is that correct? 


ain industrial gasses through its Liquid Ca-bonics Division, 


That is correct. 
Q From wrom did they purchase Liquid Carbonics? 
I believe General Dynamics. 


Generali Dynamics was not in the business of producing and 


H 


? istributing industrial gasses other than through their Liquid 


Carbonics Division? 


A That is correct. 


Q You said, I bclieve, that a typical air separation unit 
aight produce 250 tors a day of oxygen? 


lime Seay ff 
cy patdss 


I think the question was what 


would be considered an xconomice sized plant if one were to build 


* 1364 gis 
today. I responded it would have a liquefaction capacity of 
D tons. 


- what radius would the oxygen be shipped from that plant 


you built it in Englewood, New Jersey, you would not 
in Englewood, California? 
oO, not on a long--zerm basis. 


MR. WADE: I don't have any further questions, Your 


JUDGE BARITES. How much redirect are you going to 
Youn 2w70c? 


TR. YOUNCHOOD: I suspect it will take just a few 


lmainutes. <= would say 7.t would take probably 15 minutes if you 


ill give us an opportunity to stretch and have about a five- 


‘lop ten-minute sezess. We might be able to accomplish it before 
SAYLER: 2 would request that on behalf of the 


We will take a five-minute recess. 
‘Whe oeupon, a ef recess was taken.) 
JUNEE BARNES: On the record. 
‘;OFIGNOO: Your Honor, I apologize for the delay. 


vedivect. 
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MR. TOPKIS: Could I ask one additional question? In 
i going through ny material I neglected to ask for Jenck® Act 
material. 
JUDGE BARNES: What do we have by way of Jencks 
Ace material? 


i 
j 


MR. YOUNGWOOD: I can bring it up to you and show you, 


/weports. I will show you what we do have. 


Your Nonor. We have no interview reports which are verbatim 


We do have a letter that was furnished to us by Mr. 
| Baker in which he desired to correct information which was 
previously given to us in an affidavit. 
JUDGE BARNES: Do you have an affidavit? 
MR. YOUNGWOOD: The affidavit was previously offered 
;and will not be entered into the record as an exhibit. 
JUDGE BARNES: Toes Me. Topkis have a copy of the 


j affidavit? 


MR. YOUNSWOOD: Yes, sir. 


MR. THURMAN: It is a waste of time because the cross- 
llexaminstion is over. 

JUDGE BARNES: - He is going to use them for further 
||cross-examination. He failed to ask one question. 

MR. THURMAN: This is his question. He is finished. 

JUDGE BARNES: It is « pretty big question. 

You have herded me a etatement correcting a statement 


the affidavit? 
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it is signed by the witness. I 


we should give Mr. Yopcis a copy of this letter. 


We have every intention of doing that.| 
this the affidavit filed in the Dis- 
tric: Court in Deleware’ 
YCUNGWO0): Yas, sir. 
PARNES: I don't think this in any way relates to 


=yamination, Me. Topkis, but I will let you decide 


I heve exorined the nctes given to me and they do not 
be substantially verbatim recordcztions of the witness’, 
or statement made. They are merely complaint 


ntcs and 1 am not going to order these turned over 


have one suestion for you, Mr. Baker. 


‘menufectuee any gasses especially for the 


You sey “manufacture"? 


THES WEENDSC: We distribute nitrous oxide and propane. 
»sthers since our current requirements are 


:o justify manufacturing them ourselves. 


ee A | a NN 
4 


fo you sell those ga3ses to anyone oth 


1047 


eee ee ne me ee in ate ens a ns Ae Sentient et eC eT 


THE WITHESS: We have certain distributors who would 


z 


serve certain isolated hospitals away from our main distribution 


3 


+ 452 
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— that nitrous oxide end otier gasses would be sold 
i 


4 || to them for resale +o the hospital. 


JUDGE BARNES: What is your source of those gasses? 


vl 


6 | THE WITNESS: We purchase nitrous oxide from Air 
x Reduction Company and from Puritan-Bennett. 

| JUDGE BARNES: Are there any further questions? 

| MR. TOPKIS: Just the one, Your Honor. In this 

- letter Mr. Baker has written there appears this sentence: 


{ 
| 
11 reste is the leading company in the sale of inhalati 
| Sherepy equipment in the United States." Is that statement 
crue? 
THE WITNESS: To the best of my knowledge. 

‘ais MR. TOPKIS: Since this letter corrects misstatements 
lin an affidavit filed by Commission counsel in the District 
Court in Delaware, it would perhaps be appropriate for a copy to 
be filed with the Court. 

JUDGE BARNES: If you think it is that significant, 
although I don't know «he significance of it. 
I will leave that to Commission counsel. 


MR. TOPKIS: 


JUDGE BARNES: Are there any further questions? If 
not, thank you very much, Mr. Baker. 
(Witness excused.) 


JUNGE BARNES Wea will come back at two o'clock. 
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(Whereupon, at 12:40 p.m. the hearing recessed, to 


reconvene at 2 p.m. of the same day.) 
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AFTERNOON SESSION 
2 p.m. 
JUDGE BARWES: On the record. 
MR. YOUNGWOOD: Your Honor, we were in contact with 
counsel for the British Oxygen Company last week in an attempt 


‘to dexermine the BOC exhibits to which they might have objection 


lifhese ere Commission exhibits which we received from BOC counsel 


| 
| 


We have not received word from them of objections to specific 
exhibits. What we propose to do is to offer en masse the Con- 
mission exhibits which we have received from BOC and give coun- 
sel for BOC the opportunity to object to any specific exhibits 
je they feel they right like to object to. 
Is that satisfactory? 
MR. TOPKIS: {It leaves me a little puzzled. I have 
‘through all of complaint counsel's exhibits and I have 

j deen through most of them twice, that is, those we have received 
-- some we have not reccived. I can tell them what our position 
,is as to the first 82. 

JUDGE BARNCS: Why don't we take the first 82. 

First of all, did we correct the numbering of any of 
the exhibits? 

MR. KRULIA: We have corrected the numbering on the 
exnibits in which we had indicated errors. 


JUDGE BARNES: Where I indicated errors yesterday? 


MR. KRULIA: <n which the document we submitted yeste 


H 


| 
| 
| 
| 
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noming , Document 303, pointed out particular errors. We are 


107 in the process of rechecking all the documents to see if 


counsel proposed exhibits. 


JUDGE BARNES: Do you want to offer 1 through 82? 


j 

17 

f 

| 

i-chere may be any such similar errors in any other canplaint 
1 ( 

' 

i 

| 


MR. YOUNGWOOD: I would offer for identification 
Exhibits 1 through 12, Exhibits 49 through 53, Exhibits 55 
theough 64, and 66 through 82. As I understand what you have 


just stated, you have examined these particular exhibits and 


ido have a position with respect thereto? 


MR. TOPKIS: I am curious why complaint counsel is 


(leaving out 13 to 4&8. IT am prepared to comnent on those, too, 


unless you don't went so offer them, which is fine with me. 


R. YOUNG'OO): Some of them have been withdrawn. 


ws 
rh 


Others velate to Dr. Albert Muller. If there are no objections 


so 1 int ivtion of these exhibits into evidence, we would 
co offer them at this time as well. 
Let me say cleariy, first a preliminary 
First, Your Honor, let me say I don't think an awful 
compleint counsel are now offering are 
why we should take up time arguing 
<o let them come in. If they prove 
anythin: Your Honer Finds interesting, you can deal with them; 


2.11 vo into limbo and no time will be 
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I may say aiso as to a number of these exhibits, by 


letting them come in, I do not acknowledge the authority of 
their authors to make binding statements as to BOC. For 
example, a number of these documents are staff studies done by 
ee 5 |iresearch people at BOC, and I would net think them binding on 
ay 6 |} BOC unless they were adopted or accepted by management. But I 

7 fam willing to have them come in as what they are; that is, staff 

8 || studies or whatever, bit I don't want them to come back at me 

9 |ias being BOC admissions. 


ra 10 But I am prepared to argue that at a later date. For 


present purposes the only documents to which we have exceptions 


i 
i2 |lare these: 7, 30, 44, 52, 55, 56. Let me stop there. As to 

{ ' 
{S7, I have no objection to its receipt in evidence except that 


it being manifest hcarzay, I would not want it admitted for 


14 | 

15 ua purposes. It is a document that wound up in our files 

ig |}and I am willing to have it received for nonhearsay purposes; 

i7 | chat is to say, we received it, but I don't want to admit the teyth 


of the statements contained in it. 


it is something a consultant prepared for us. I have 


| 
no idea if his staterents are true or not, but { am not prepared 


to admit they are true. If they are to be prepared for hearsay 


| purposes aie 


JUDGE BARNES: I<: was prepared for BOC? 


MR. TOPKTS: Tt was prepared by a man named Muller, 


ti 


| who was a coneultart to BOC, entitled "FEvaluarion and Recammendatior 
{ 
i 
{ 
i 


A ‘ 
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on Structuring a orth American Medical Equipment Company." 


VW my 


Perhaps I may show Your Honor a copy of it. 


a NS A 


duos BARNES. This is the opinion of an outside 
eonsvltent? 


right. At the tine he prepared 


Dea aan > nanan men NA Ds ae 


a member of BOC. We later hired him. 
ietters he received from acountants at the 


f Gon'* question this document was in our 


A thao en ne ae AREER “Aaa NR -r eeuUSSeaent SEES 


d »eceive i: and for nonhearsay purposes I am 


willing to hive it ceme in. 


2 cate RARNTD A maegey ama nee NEN 3 icant ON ANRD RRR OEE 


whe same is true as to Exhibit 71, which is a proposal 
1@ Game mat. 
“hibit 72 we object to across the board. 
and 81 we object to their use for hearsay 
purposes. We would be willing to have them come in, but only 
for nonhearsay purposes. 
We object to Exhibit 62. 
‘‘aere is one other problem, Your Honor, and that is 
60 is an irecnpliete docunent. I don'c mow any reason 
why our record shovtld have the first page of documents. I would 


Se GeLight oi to attenp: to cooperate with defense counsel to 


EE A EO AAA LS LA RS PE IS A AS OE MOEN nme 


of the document. 
Of course, Your Honor, we are not going 
purposes. Ic twas in their files. As 


ewvcleman is a aresiden: of one of their 


Se ee a eee ee 


>| 
at 
/ 

J 
) 
’ 

my 

| 

| 
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ener They accepted this when it was in the files and I 


1 
2 4 chink i: is admissible for all purposes unless they can show 
3 tor some reason it is not authentic. Then it should be admitted; 


A 
“8 


for all purposes ard tnat should go to all hearsay documents. 


These are out of the files, indicating they relied on these 


5 

6 || Picts and the burden shifts. 

7 As far as the other burden across the board, I don't 

5 iene what “across the board" means. 

| Wx. TOPKIS: I will be delighted to specify. 

10 | JUDGE BARNES: I never found out the objection to 

1 I" 35, 64 and so on. 

12 MR. TOPKIS: First, as to 7, it is a notice of meeting 
13 lof British. Oxygen, a shareholders meeting, a general meeting as 


44 ||it is called in British practices, held February 25, 1968. It 


15 |jrelates to electing directors and increasing capital and amend- 


i 


16 |\ing~ the memorandum of association of BOC, which is the British 


sence 


equivalent of our articles of incorporation, but I can't see a 


1 
i7 | 

12 = in it that has anything to do with this case. 

19 While I am willing to have almost anything come in, it 
20 |e to me we ought to draw the line someplace. If my friends 
21 lean point out any reievant passage, I will be delighted to | 
22 nes, my position. 


JUDGE BARNES: Can you take up 7 now, Mr. Youngwood? 


MR. TCPKIS: Could I show a copy to Your Honor? 


JURGE BARNES: Yes, thank you. 
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YOUNGWO0): Your Honor, we are prepared to with- | 


far as CX 30 is coneermed, and i will 
it af I may, and I apologize for 


The favlt is ours and sometimes it is the 


é leccer frcm a man naaed Jonn D. Simpson, who 
(yen Man, to @ man nawed Sam Garvin of mara- 


ca Bricish Oxygen-affiliated cempany, 


UDGE ZARNES: This was found in your files? 
TOPKIS: iI d@on‘t know. 
MR. WADE: OF couree, we also object to this document, | 


can't figure out from whom it went or came and it is 


I would suspect it probably came from 
a man named Muller, who was a consultant of ours, 
'Iwho res rac sew been for about four years. It now appears it 
! come frou our files. 
YOUNGYOOL: Your Honor, if Mr. Topkis would prefer 
agcument be «ffered through Mr. Muller, we have no 
robicm ii. o°fering it through hin. 
vacollection is that we received a copy of this 


br. ler and from Britis: Oxygen Company. We 


‘, in inteoducirg it vhrough Dr. Muller. 


{ 
| 
| 
| 
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Of course, the basis for Mr. Topkis' objection will remain and 
also we have no difficilties if you desire it to be beneficial 
to possibly discuss th:n at this point in time as to the overall 
relevancy. 

JUDGE BARNES: It seems to me it would be hearsay 
y oven through Dr. Mulje>. Dr. Muller did not write it and he 
| aia not receive it. He is quoted in the letter. 
| MR. YOUNGWOOD: He did receive it. 
MR. THURMAN: We got forced into thie. We have ones 
Hl axe received through BOC. We thoght he would have no objection 
j;co the authenticicy of these. Now he is objecting to one such 
jas this, which we were not going to introduce at this time. 
| JUDGE BARNES: Calm down. 
| MR. TOPXIS: We are going to object to these whether 


ithey are admissible. 


inthe Net A tn ea 
nae neat itn n tn ent e NNlet  tt e LNA CULO ACL: ACO: _— 


i 
Perhaps we could defer it wntil Dr. Muller is on the 
lubtness etand. 

JUDGE BARNES: I think we should defer this one until 
iv. Muller is on the witness stand. 

PR. TOPKIS: The next one. Your tone, to which we 


| 

me is Exiipit 44 ---- 
| MR. WADE: That was not offered either. 
| 


MR. YOUNGWOOr: Are we discussing 1 through 82 at this 


MR. TOPKIS: I am prepered to. Perhaps Mr. Wade is not 


tne ou: 


TRURMAN: Let ne rake thie clear for the record. 


mtn tinemesae1oteoeee 


coc tients that we received from BOC. Mr. 
eG to Offer 1 throuph 82. We are willing: 


x 


62, kut we don't want any authenticity 


| Obl ec<ions, fine i¢ said he is prepared to talk about all 
i now he wants to throw them out for authenticity. 
vpepared to of ‘em the ones we did not offer through a 
gettivg back to where we started fron. 


“UGE BARNES: Let's offer 1 through 12 and I will 


<n + inane ei 


-neneenmateeeaiineinmnar-nnae meneame npnenmen 


in Exhibits 1 through 12 we have objection 


isin ehcp 


R. TOPKIS: That's right. 


‘\. YOUNGWOOD: We have withdrawn it. 


JU%GS BARNES: Mr. Youngwood is offering 1 through i2 


‘> which he is withdrawing. Is there any 


Wo do net sac the relevance of a great deal 


} 
| 
Not from us. : 


/ camplaint couns:1, but I doen't see 


te ee eo 


ee 


* 1377 462 
anything to be gained by arguing about it. If Your H for wants 
to receive it for what it is worth, it is all right with us. 

JUDGE BARNES: I have not understood why AIRCO was 
not named in the complaint. 
MR. WADE: We had the same problem. 
JUDGE BARNES: Are you offering these exhibits against 
AIRCO? Could we have a statement on that? 
MR. THURMAN: Mr. Nickel will state it. 
MR. NICKEL: The reason AIRCO was named in the com- 
apemneiel it is our theory they entered into two agreements with 
| BOC which helped facilitate the merger of the AIRCO stock by 
| BOC , which violated Section 5. Therefore, it is our position 
that AIRCO by entering into those agreements and helping BOC 
facilitate this merger violated Section 5 of the Federal Trade 
Commission Act. 
JUDGE BARNES: In other words, this stock was purchas 
MR. WADE: That is not correct. 


JUDGE BARNES: I am asking Mr. Nickel if that is his 


| 
| 
| 
| 


' through a tender offer which wes supported by AIRCO management? 
position. 
MR. NICKEL: That is not what I stated. They entered 


the agreement in July of 1973, which was to bring about a closer 


association of the two companies, and pursuant to that agreement 


| inte two agreements to facilitate the tender offer. One was 
| 
1 


‘hey exchanged certain confidential records between the two 


A 44> 
1375 
2s so they couls study each other's businesses. 


Suosecuent to that, sometime in the fail or winter of { 


peesencaticon on each other's board. I can't exactl 


vered into another agreement which provided for | 


pags Of ths agreement, but the agreement helped 


tendex offer that was made by BOC of AIRCO 


£ BARNES: Is it your position the agreements wou 
jen if the merger were held lawful? 


iR. “ICKEL: if would not prefer to state a position 


JJDGE BARNES: When are you going to state it? 

‘ik. NICKEL: fay I have a moment please? 

Your Honor, it is our position that the Section 5 
riolation which has be2. alleged against AIRCO nainges upon 4 
i Section 7 case being established against BOC. 
SINGE BARNES In other words, it would be lawful for 


wiVe menbers ci che Board of Directovs sitting on AIRCO's 


NICKEL: ‘lo, we are not stating that, Your Honor. 
JJDee BARNES” Assume they had nox gone througn with 
had noc swrehased the stock, but merely had 


-18G2 two cereenents. Wouldn't the agreements have 


vonor, these two conpanies are in 


é 
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competition with each other. so those agreements may well 
violate the antitrust laws, but with respect <o our complaint 


we ace not charging them with those violations. We are only 


ne 


| 


coneerning ourseives hore with this particular merger. Because 


pee two agrecments hclped facilitate the merger, we are charging 


|ATRCO with the Section 5 violation. 

JUDG= BARNES: What are you going to ask me to do -- 
ae two agreements aside even if the merger is found to be 
or what? 

MR. NICKEL: I do not understand what you mean by 

secting the two agreements aside. 

JUDGE BARNES: What do we do if the merger is found to 
be lawful? Are you going to permit the agreements to stand or 
are you going to ask for relief against them? 

MR. NICKEL: Your Honor, it is complaint counsel's 
position if you find there is no violation of Section 7 by the 
stock acquisition, you would also find those two agreements by 
AIRCO and BOC did not violate Section 5. 

JUDGE BARNES: As I read the complaint, and I may be 
mistaken, but BOC was engaged in the medical equipment field; 
;}is that correct? 
| MR. NICKEL: Yes, Your Honor. 


JUDGE BARNES: And AIRCO was also engaged in the same 


NICKEL: Yes, Your Honor. 


thaozins 


Yar CODA TY 
‘co acquire any 

Ll of the Board 
tuan I thought, 


;cors envering ino an 


? 


you aye not challengins that? 


NICKEL: 


MR. ‘J HURMAI 


tine.) Rather 
euld ve have a 
us where we 


JUDSE 


(Wher supon, 


aAseenent to exchange confidential data, 
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you mean to tell me if two cconpanies; 

suant to which | 

data, there is no violation? | 

chat aS a separate violation of the law? | 

the cemplaint the agreement also pro- 1 
vould make any offer for a period of five 

sccurities of the other without prior H 

ol Directors. That reads a little dciffer- 


out I am still concerned about two competi 


One moment, Your Honor. 
: Your Honor, we did not anticipate this 
chan sitting here and taking Your Honor's 


“ive-minute recess to get our position in 


| 


: brief recess was taken.) 


aad 


JUDGE BARNAS: Are you ready to proceed? 


MR. i ICYEL: 


Youre Hones. 


Yes, Your Honor. 


ict me refer you to the’ Dean Toods Company 


“Ss Four< at 70 FTC 3146, and specifically to 


ctated, "Accordingly, we believe that 


tute under which to charge an acquired 


466 
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corporation where the acquisition substantially lassens compe- 
<ition." 

That case and other cases were relied upon by complaint 
counsel in asking the Commission to issue a Section 5 violation 
against AIRCO. 


It is also our position that if Your Honor found that 


this acquisition did not violate Section 7 and permitted the 


aequisition to go ahead, in effect that action would moot any 
further consideration of these two agreenents that were entered 
imto by BOC and AIRCO. 
JUDGE BARNES: On page 7 of the complaint it reads: 
"The effect of the agreements by which AIRCO and BOC undertook 
to eliminate the noreni:ial and actual competition between BOC 
and AIRCO isay be to unseasonably restrain trade, and to hinder 
ior have a dangerous tendency to hinder competition unduly, 
thereby constituting an unfair act and practice in commerce, 
| in violation of Section 5." 
Tt seems to me the Commission has challenged the agree: 
nent between ALRCO and BOC, and also paragraph 28, "The acquisi- 
li-:ion of & million shares of AIRCO stock by BOC and appertaining 
agreements betwee a AIRCO and BOC, as aileged above, constitute 
iiwiolations of Section 7... and Section 5... ." and in the 
order: "Ii: is further ordered that respondent ATRCO cease and 
desist from taking any steps to implement any provision of the 


agreements between AIRCO and BOC of July 25, 1973, and of 
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December 10, 


Let assume that I fi. 


7 
‘ 


nd the merger of this does not 

Substantially lessen competition. Your theory is the agreexent 

July 25 would not constitute a violation of law? 
MR. NICKEL: Without stating that it would not be a 

Hviolation of section, let me just state that it would became 
oot because after all, the acquisition would go ahead. There 
liwould be no reagon to set these two agreements aside and order 
i AIRCO to cease and desist toward taking any further steps 
| toward the union of the two companies. 


MH fols 


| 
| 
| 
| 
: 
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JUDGE BARNES: I understand your position. 

MR. WADE: Your Honor, if I might address myself 
*o this point for a minute or two, in the first place 
there has been discussion of these two agreements 
which are two of the documents that will be offered into 
evidence at some later point, I think we should understand 
what the agreements are and what they are not. 

The first original July 25 agreement exchanged 
sertain information which was confidential. Competitors even | 
ean exchange confidential information for certain proper 
purposes such as for licensing and that sort of thing. 

Here infozmation was exchanged in connection with 
a proposal of close association between the two companies. 
The agreement was to keep it confidential, not to let it 
out of the hand of those persons at BOC and AIRCC who 
were interested in that evaluation. 

The second thing we should look at, the December 


10 agreement, is that the members of the Board of 


guy's board was only if BOC acquired a million shares of ARCO 


| 
Directors that each side would be entitled to on the other 
| 


stock. If they did not acquire any AIRCO stock then there 

was to be no membership on each other's board of directors. 
The same “hing goes with some of the other re- 

striccions. There ave clauses which give AIRCO a right of 


first refusal should B0C acquire the stock and then decide 
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to sell it. That is a protection for AIRCO. 
The final point I would like to make is briefly 
this: fIRCO has not bought anything and AIRCO has not 
sold anything and if BOC wanted to and AJRCO stockholders 
were Willing, BOC couid walk up to the stockholders and say 


stock and AIRCO would be completely out of 


the distinction between this and Dean Foods was 
Deen Foods wes a seller of the assets, a party to 


acquisition. AIRCO is not selling assets and it is nox 


We think the Commission is wrong. We think this 
not present a merger which should be held in vio- 
section 7 and we think we wil* prove that to you. 

If you hold this is a violation of section 7 these 

perfectly in accordance with whatever way 
on that. They were before any acquisition of any | 
' by BCC from anyone and they were to protect 


& unit. 


! 
{ 
{ 
| 


the relief saught in the complaint, there is a 
} 
pavapvaph there which says that these two agreements 
should have no force and effect. 

Cuite frankly if a divestiture order is ordered 


it. No relief is saught ageinst it, so we 


ciceroteoi why we were in this case. We told 
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that to Judge Latchan and that is our position here today. 
JUDGE BARNES: We will proceed with Exhibits 1 | 

through 12. | 
You are offering these against both the 


respondents? 


MR. WADE: We don't understand how they could be 
offered against AIR7O. 
MR. YOUNGWOOD: Your Honor, as Mr. Nickel stated, 


sai 


we propose to prove a violation of section 5 by virtue of the 


MR. YOUNGWOOD: Yes, your Honor, we are. 
| 


agreement entered into between AIRCO and BOC. 

The agreement lacks validity or lacks legality by 
virtue of the fact that it relates to an illegal acquisition 
of stock. 

If we can show that the acquisition of stock is 
illegal when we believe we can show that the agreements 
between the two companies were also illegal. 

MR. WADE: There might be some plausibility if they 
were agreements to merge or acquire or sell, but they —*| 
The aequisition of 35 percent of AIRCO's stock by BOC last | 
December was a series of agreements, if you want to be 
technically cerrect, between ROC sa the one hand and various 
holders of AIRC: ctock on the other. 

These agreements are not agreements to merge or 


acquire. I stili do not see how these documents can be 


Frayed wholesale 


dh ae 


wore named 
33 the is challenging us. 
Your Honor, i don't understand the 


Sbicction vy) Mz On the one hand he says 


soing to challenge the 


nay the agreeisenis are there. If he wants to chailenge 


the agreements and does not want to cross examine witnesses 


/ we ere willing to go that far and 


the acquisition. 
ce he can't have his eake and eat it, too. Either 


aim or he stays ovt of section 7 and 


“Oo Beast 


JUDGE WARNES: The complaint says that AIRCO 


2 dee 


th. tender offer by BOC and AIRCO -- that the 


aprreved th. 


agreenent provided other things like members of the Board 


of Divectors and representation on the board of directors. 


going to receive these documents against 


Cortid you read the last part? 
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JUDGE BARNES: Under paragraph 22 of the complaint 
it seems to me AIRCC's participation in the merger is being 
challenged, whether or not what AIRCO did was unlawful or 
not I den't know at this point but it being challenged in 
paragraph 22 of the complaint, so on that basis I will re- 
ceive the merger exhibits against AIRCO. 

So, if there is no objection to Commission Exhibits 
CX 1-A through W; CX 2-A through D; CX 3-A through 8; CX 41 
through D; SA through Z; 6-A through 2; CX 8-A through 2; 
CX 9-A through Z; CX-10-A through Z-12; CX 11-A through 
Z-10; CX 12-A through Z-80 will be received in evidence 
against respor.dents 50C and AIRCO. 

(The docunents referred to were marked Commission's 

Exhibits No. CX-1-A through W; CX-2-A through D; 

CX-3-A through S; CX-41 through D; 5-A through 

Z; 6-A through Z; CX-8-A through Z; CX-9-A through 

Z; CX-10-4 through 2-12; CX-11-A through 2-10; 

CX-12-A through Z-80 for identification and re- 

ceived in evidence.) 

JUDGE BARNES: Do you have a further offer? 

MR. YOUNG7OOD: Your Honor, I think possibly 
we might be able te addres3 ourselves to the question of 


the documents 1 through 82 to which Mr. Topkie referred. 


He has stated specific objections to the introduction into 


evidence of some of the documents. 


A 1885 


He indicated that there was an objection to 
wie would at this point in time offer documents 
22, 23, 25, 26, 27, and 29, 
CX 13 through 19? 
13 was withdrawn. 


through 19, 21, 22, 23, 25, 26, 


¥ Objection to thege exhibits? 
I have no objection. 
They are technically hearsay as to 
AIRCO but we will noi press that. 


JUDGE BARNES: Do we have a copy of the exhibits 


MR. YOUNG''00D: We are presently gathering them 
together so they may pe presented. 


JUDGE BARPES: I wild receive into evidence 


Comniesion Exrhibits iv through 19, 21, 22, 23, 25, 26, 27 and 


‘“he documents referred to were marked Commission" 
Exhibics Nos. CX-1¥ through 19; 22, 22, 23, 25; 26, 27 
and 29 for identification and reesived in evidence.) 

JUDGE BARNES: I take it 20 is withdrawn? 

ny. YOUNGWOON: Yes, your Honor. 

JUDGE BARNES: 26 is withdrawn? 


HP. YOUNGHIOL: Yes. 
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JUDGE BARNES: And 28 is withdrawn? 


) 


MR. YOUNGHOOD: Yes, your Honor. | 
3 1 Complaint counsel proposes to offer to be re- 
4 i} eeived Exhibit 31, 32, 33-A, 3%, 35, 36, 37, 38, 40, %i1, 


42, and 43. 


6 | MR. TOPKES: WNo objection from us, your Honor. 
7 | JUDGE BARNES: You are not offering 33-B? 
i{ 
a1 MR. YOUNGWOOD: We have withdrawn 33-B, your 
9 | Honor. 
70 | JUDGE BARNES: You are not offering 39? 


MR. YOUNGWOOD: We have withdrawn 39, your Honor. 


a ee EE ET RN oR 


Mr. Topkis stated hi: objection +o 44. 


MWR. TOPKIS: I vill withdraw it. I have no 


objection. 


MR. YOUNGIOOD: Then we propose to introduce 


| 
“| 
| 
12 | JUDGE BARNES: I will receive Commission Exhibits 
i ! 
32., 32, 33, which is identified 33-A only, 34, '35, 36, 
| 37, 38, 40, 41, 42, 43 with subnumbers as identified in the 
i wprecord. I will recsive these in evidence. 
i (The documents referred to were marked Commission's | 
17 
18 | CX-36, CX-37, CX-38, CX-40, CX-41, CX-42 and CX-4#3 | 
12 | for identification and received in evidence.) | 
me | MR. YOUNGWOOD: it has been a few minutes since | 
| 
i} 
: 
ae 
H 


| 
| 
! 
| 
| 
| 
| 
| 
Exhibits Nos. CX-31, CX-32, CX-33-A, CX-34, CX-35, | 
| 
i 
| 
i 
{ 


into evidence CX Exhibits 44 ‘through 4&1. 
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MR. TOPKIS: No objection from us, your Honor. 
MR. WADE: Same objection, nothing different. 
Your objection is hearsay as to 
AYRCO? 


MR. WADE: I wiil withdraw that. I just commented 


JUDGE BARNES: I will receive in evidence Con- 
mission Exhibits “4 through 51, with subnumbers as identified. 
(The documents referred to were marked Commission's | 
Exaibits CX-4 through CX-51 for identification anc 
received in evidenee.) 
MR. YOUNGWOOD: Your Honor, I would have the 
same: comment as I did with respect to 44. I would appreciate 
it if Me. “epkis would restate his exhibit with respect to 
52. 
Gladly, cur obiection to §2 is 
really, your Honoz, % *< is a collection of hearsay. It 
is a docurent enticied, "Major Medical Distributors in the 
Unite] States." 
srepared from standard sources such as Moody's 
and so oa. It was peepared by somebody in the research end 
BUC anc it is really a pile of hearsay. It was in 


Th is no question about that and I am per- 


fectly willing to hevve it come in as a pile of hearsay, 


arsay purposes but for the proof of 
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the fact that we did have this document in our files. 
JUDGE BARNES: Do you offer it on that limited 
Youngweod? 
aR. YOUNGWOOD: Your Honor,we believe this is 


relevant with reference to the fact that BOC was concerned 


with the medical area at this state in time and they did 


conduct 2 study and research was done in the medical area. 
That is the purpose for which it is offered. 
MR. TOPKIS: ZI am content to have it come in for 
those purposes. 
MR. WADE: It is rank hearsay but I do not have 
ény objection. 
JUDGE BARNES: I am not receiving it for the 
trach of the underlying data in there, merely that it is a 
study prepared by BOC in their files. 
MR. WADE: On that basis, that is fine. 
SUDGE BARNES: I will receive Commission Exhibit 
52-A through Y in evicence. 
: (The document referred to was marked Commission's 


Exhibit lio. 52-A through Y for identification and re- 


ceived in evidence.) 
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MR. YOUNGWVOOD: Your Honor, complaint counsel offers 
Conn ssion fxhibit number 53 vo be received into evidence. 

Mk. WADE: No objection. 

JUDGE BARNES: I wili receive Commission Exhibit 53 

avidence. 

(The document referred to, heretofore marked for 

dc; cifieation as Commission Exhibit 53, was received 
tn svidence.) 

MR. YOUNGWOOD: Number 54 has been omitted. There 
have deen objections placed to the introduction inte evidence 
of CX-55 end 56 and I would ask Mr. Topkis to restate his 
ebjerzticn. 

JUDGE BAFNES: Are you withdrawing 54 at this time? 

MR. YOUNGWOOD: Yes, 54 is withdrawn. 

MR. TOPKIS: So far as 55 is concerned, Your Honor, 

besi.c Enoblem with it is I can't figure out what it is. It 
is a copy of a letter that seems to come from Harris Lake files 
which is a subsidiary of ours but who sent it, why -- I really 
have not been able to figure it out. 

JUDGE BARNES: Do you intend to call a witness on 
this exhibit, Mr. Youngwood? 

MR. THURMAI: Your Honor, I don't understand 


Mr. Topkie's objection. These ar2 from their files. They 


|; “elie il o. their files and even if it was hearsay, it is reliabl 


M2 1’. LL was “tlicd on by Respondent so the burden shifts 
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to show what is wrong with that document. tTney are responsibl 
for everything in their files and it is certainly admissible. 

JUDGE BARNES: I believe his objection is what de you 
make out of it. He can't figure it out. What do you intend to 
make out of it? 

MR. YOUNGWOOD: Your Honor, this document was intro- 
duced because we received it in response to a subpoena which 
was issued against the British Oxygen Company. One of the 
specifications of the subpoena asked for documents relating 
to sales of British Oxygen Company and their subsidiaries. 


This particular document demonstrates what the sales of Harris 


Lake were in the years in question, and it demonstrates also 


that Harris Lake manufactured anesthetic equipment in the 
United States from license from BOC and sold in the United 
States in fact BOC medical equipment. 

JUDGE BARNES: Were they a subsidiary of BOC? 

MR. YOUNGVOOD: Ye would take the position they were. 

MR. TOPKiS: This document is dated March 7, 1973 
and ihere is no question that Harris was not a sub at that 
time. 

JUDGE BARPES: It was not? 

MR. TOPKIE: It was not. 

MR. YOUNGWOOD: At that time, the British Oxygen 
owned sheres in th: Harris Kalerifie Company, which was the 


parent company. 
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TOPKIS: We were 26 percent at the time. 


to play guessing games with the document after it 


UN3WOOD: Perhaps they can tell us from whose 


is really I can't figure it out. ve 
| 
| 
4 


coped this document. 
I helieve from Hartis Lake. 
AR2NES: Do you know whose initials are at the 
Me. Youngeood? 
YOUNSVCOD: We have not been irformed as to whose 
initials 
I would suggest that the document was kept in the 
fF bueiness by British Oxygen Company or one of 
anc it would seem to me that as such there 
Se no question as to its authenticity since 
stipulated to its authenticity. 
want to digeuss relevance, I can discuss that, 
testified to. 
doubt about it. It is an authentic 
whavever 
number of complaint counsel group have 
is edmisaibile because it is found in someone 
LT ksow how = keep my files and there are all 
hand me ani I would act rely on et all 


i atsoever 


41395 "a6 
Just because it is found in my files does not mean 


it could prove the time of day or anything else. ‘The question 


, Of whether it is kept in the ordinary course of business is a 


question of authentication. That is a good way to find out if 


the thing is what it purports to be. 


When we know that and know what it purports to be, we 
have only begun the inquiry. 


JUDGE BARNES: This seems to have been prepared. by 


someone who was interested in making an offer for Harris Lake 


and they say 17 times 1972 earnings BOC might pay a certain 
figure. The top sum expressed is another figure. It says 
down at the bottom it looks like 2 million for 100 percent. 
I think the document is meaningless now unless you want to 
find out who wrote it or who is responsible for it. 

Are you offering it to prove sales figures? I don't 
think this is the best evidence of the sales figure. 


MR. TOPKIS: There is no question about them. We 


} have an abstract from the book. 


MR. YOUNGWOOD: They have also denied Harris Lake 
manufactures anesthetic equipment in the United States. 


MR. TOPKIS: When did we deny that? Harris Lake has 


| been licensed by BOC to make anesthetic machines fot some time 


| and undoubtedly has been doing so. 


' 


| 


MR. YOUNGWOOD: If Mr. Topkis would like to refer to 


his response to complaint counsel's initial request for 


A 1396 bist 


A te 


admissies of fact, aumaber 83, I believ?2 that we might be able 
to clea> that up. 

MR. TOPKIS: Of course. Complaint consei have a 
litt.e troubie with my language. I am sorry. The request was 
during 3972 Harris ‘ake manufactured medical equipment for BOC | 
in te tinited States. Our answer was denied. Why, because 

Yrls uke was not then e sub of BOC. We owned 24% percent of 
pavcnt 1m 1972, and they surely were not manu- 
ig anyching for us. So, of course we denied it. But 


stave without «aquivoeation that at the time appearing on 


A er 5 Rene ne erence tuners n-th bits etn 


Harris, One. held a license from BOC to 


ia machines in the United States. j 
As of March 3, 19737 | 
MR. TOPKIS: Either March 7 or July 3. It depends on! 

whether you eve using the English American formulation, but 


whichever the steterent still goes. The English put the month 


| 
| 
| 
| 


tra middle and we put it -- I ean't remember which of us doe 
way. 
JUDGE BARES: X was going to say the British do a 
lot cf things Lackverds. 
Is that satisfactory for your purposes? 
MR. YOUNCWOCD: in light of the recent statement made 
happy to withdraw this figure. 


Exhibit 55 is withdrawn at this <ime. 


44397 % 82 


(The document referred to, heretofore marked for 


identification as Commission Exhibit 55, was withdrawn.) 


pahestnedentneneeae 


as ee ee + = an een 


MR. YOUNGWOOD: Mr. Topkis objected to the intro- 
Gductien of CX Exhibit 56. I woulda again ask him to repeat his 
objections if he would. 

MR. TOPKIS: Your Honor, I have the same problem with 
this document that I had with the prior document put together 
by the same lady. This ig another report by the BOC's Statistii. 


cal Division, which relies -n such publications as the Medicalla 


| 
| 
i 


' 
1 


and Health Care Stock Market, Guide for 1972-73 and Moody's 
Industivial Manual and a publication called Biomedical Insight 
and a couple of others. 

I do no’: deny we made the report. We were interested 
enough to have the report made ial i’ as in our files, but I 
don't acmit enything of it is true. 

JUDGE BARNES: I will receive it for being a report 
kepy in the files of BOC and I will not receive it for the tru 
| of the information shown therein. On that limited basis, I 
will receive Commission Exhibit 56. 

MR. WADE: Our position is exactly the same. 

(The document referred to, heretofore marked for 
identification as Commission Exhibit 56 was ‘received in 
evidence, as Limited.) 

MR. YOUNGWOOD: Your Honor, complaint onan offers 


CX 57 through 65 to be received in evidence. 
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MR. TOPKIS: ‘The only one to which I have objection 
there is 60. Your Honor will perhaps recall that was the 
document J mentiores wae incomplete. We seem to nave only the 
first pase. FT think we ought to get the whole document. 

JUDGE BARWES: Lat me ask, Mr. Youngwood, that you 
withhold your offer of 60 and make an effort to get a complete 
docurent and reoffer it. 

MR. YOUNGWCOD: Your Honor, complaint dounsel intro- 
| ducec this as CX-60 rather than CX-60 A, B and C because this 
| is all we have. We would be happy to receive it if Mr. Topkis 
| Would offer it to us, the vemainder of thig exhibit, and then 
| after an oppertunity to examine it, most probably to offer the 


antire exhibit. 


JUDGE BAINES: Let me suggest you withhold your offer 
, Gan get é complete exhibit and then make a reoffer. 
MR. KRULIA: Complaint counsel offers Exhibits 57 
59 and Exhibits 61 through 64. 
JUDGE PARNES: Is there any objection to those exhibitis? 
No, Your Honor. 
MR. WADE: No, Your Honor. 
JUGS EARN IS: i will raceive in evidence Commission 
Tachibits §7, 58, 59, G61, 62, 63 and G& with appropriate sub- 
| numbers a6 ideatifiel in the recowd. I will veceive them in 


+ evidence.) 
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(The decuments referred to, heretofore marked for 
identification as Commission Exhibits 57-59 and 61-64, 
were received in evidence.) 

MR. YOUNGWOOD: Your Honor, CX-65 is omitted and 

complaint counsel now offers CX-66 to be received in evidence. 

MR. TOPKIS: No objection to 66, Your Honor. 

JUDGE BARNES: Mr. Wade? 

MR. WADE: No objection. 

JUDGE BARNES: I will receive Commission Exhibit 

| 66 A through C in evidence. 

(The document referred to, heretofore marked for 
identification as Commission Exhibit 66 A-C was received 
in evidence.) 

MR. YOUNGWOOD: Your Honor, Mr. Topkis raised objec- 
tions to CX-67. I would appreciate it if he would repeat his 
objections. | 

MR. TOPKIS: Sunete This is a recommendation pre- 


pared by BOC by a consultant in its employ, Mr. Mueller, 


“6 if dated May 25, 1973. I have no objection to its being received 


as a recommendatior: by such consultant. We asked that it be 
prepared and the only objection is as to its being received for 
the truth of any statement there made. 
MR. YOUICWOOD: Your Honor, we have come to a parting 
| of the ways. 


MR. TOPKIS: It had to happen. A boy has to leave 


uss | 
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MR. YOUNGWOOD: We believe if a document is prepared 
by an enpioyee or a man hired ag a consultant for BOC, especially 
commissioned fur this purpose, that the material which is con- 


tained therein should be accepted ae material. reflecting the 


which might be an admission against the interests of BOC, we 


believe it shovld be treated ae such. 


| 
| 
truth. “So the extent that there is materiel in the document | 
| 
{ 
| 


MR. OPKTS: Y might say, Your Honor, I am really not! 

tesribiy aware of any statement in it that is terribly preju- 
H 

diclal. Y can tell Your Honor it mede a proposal; namely , that | 
a company be eet up in which the author of the propczal would | 
have 51 percent of the stock and BOC would have 49 percent and 
I am sure that proposal will not come as ausurprise to Your 
donov wes rejected. That makes me leary of the whole document. 

I den't know if there is anything prejudicial in it, 
aut it is patent hearsay and I don't want to have to go through 
goma 26 pages to determine chat. 

MR. WADE: Tt is further removed from Airco but we 
do objec. As fer as the truth stated therein, I would suspect 
it weuld do nore to clutter up the record rather than to lead 
te an uncerstending of what was going en at BOC during the 
pertinent period. 


MR. YGUSCWOOD: May I read the first: paragraph en 
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JUDGE BARNES: Let me read it to inyself. 

I take it, My. Youngwood, Mr. Mueller was an outside 
consuitant. He is an outside consultant for BOC for what pur- 
pose are you offering this report? 

: MR. YOUNCWOOD: Complaint counsel intend to show that 
| the British Oxygen Company had as its goal the placement in 
the United States of an entity which is such as to cause it to 
| become a very significant factor in several medical markets 
i hepa. This is a document which relates to the plans of the 
British Oxygen Company to structure such a company. Such a 


company was in fact structured. This docwnent will help to 


:2'| prove, we think, what British Oxygen Company really had in mind 


when it attempted to acquire several smaller companies and when 
tt it set about to expand its medical equipment businesses. 

JUDGE BARNES: If I receive this document as being a 
report prepared by an outside consultant and presented to 

! British’ Oxygen Company, is there anything further that you want 


i] ie to find on the gasis of this document? Did they rely on 


| this? Had they adopted it? Do want me to find that? 


MR. YOUNGWOOD: I don't want you to necessarily find 
| they adopted it. 

JUDGE BARNES: Do you offer this document to prove 
anything other than this is a study BOC has prepatéd for it? 


MR. YOUNGYOOD: I believe the document deals with 
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United States. TI believe it uses ways that it could go about 
it, cteps that it may taxe in order te accomplish the goais it 
had in nlad, namely, obtaining a significant stake in the 
medical markets that we have allagec. 

JUDGE BARNES: You don't want me to find these prob- 
lems aetraliy existed, do you? 

MR. YOUNGWOOD: I want you to find a man who is 
prusentiy an offiess in the company said they existed on 
Mey 25, 1973. I would say in light of the fact that he was 


required to mm a significant medical portion of their ousiness 


report. 


here, he has relied substantially on what is found in this 


JUDGE BARHES: I would say Mr. Mueller made this 
report and any proof beyond that you will have to introc ce it 
in sone other fashion. | 

MR. YOUNGWGOD: Your Honor will not allow this to 
shew the expansion of their medical business. 

JUDGE BARNES: It might nave been inferred from the | 
report, but I am not going to find necessarily. 

MR. YOUNGWOOD: Unless we are to call several people 
from the Uritish Oxygen Company, and we would hope not to do 
go, :@ will heve to be able to find, I think, that the documents 
that they have in their files written by people in their employ 
do 1:ve 2 ecetein scuse of validity. We hops to establish 


chat the k-“ a9 tieiz goal becoming the number one producer, 
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number one marketer in specific markets. 

JUDGE BARNES: Where does this report say that? 

MR. YOUNGWOOD: It is part and parcel of an ongoing 
saga of sors which shows what it is that. .they had in mind. 
We do have other documents we have submitted by state what it 
ie they had to comnit.to this particular program and what 
type of projects might be undertaken. 

JUDGE BARNES: I will receive Commission Exhibit 
67 A through Zi as being a report prepared by an outside con- 
sultant and presented to BOC for its consideration 

(The document referred to, heretofore marked 

for identification as Commission Exhibit 67 A-Zl 
was received in evidence.) 

MR. YOUNGWOOD: Complaint counsel offers to be 
received into evidence CX 88, 69, 70 and 71. : 

MR. TOPK<S: If you stop at 70, then ean all go in. 

JUDGE BARNES: Are there any objections, Mr. Wade, 


to 68, 69 and 70? 


MR. WADE: Other than it is hearsay as to Airco aid 


t dvs no objection. 
JUDGE BARNES: Commission Exhibits 68, 69 and 70 
with appropriate subnumbers have been identified in the record. 
(The documents referred to, heretofore marked 
for identification as Commission Exhibits 68, 69 and 70 


were weceived in evidence.) 


BBS 
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MR. YOUNGWOOD: Your Honor, Mr. Topkis has stated 
an objecuion to CY-71. I would ask him to repeat his objection|. 
MR. TOPKES: Gladly. First, the document insofar as 
I ca: tell, is illegible so its probative value is coubtful. 
To the degree I can reaw it, it is the same recommendation by 
the same Mr. Muelier. I would have no objection to Your Honor 
receiving it es he received the last one. 
JULGE BARNES: At this time, Mr. Kueliew was still an 
mikes consultant. 
MR. TOPEIS: Let me check with ny ated in the 
i] els 
MR. WADE: There ere sections of our copy of this which 
f simply cannot read. We did not have any vbjection to its 
hi being received for the purpose of proving Mr. Muelier made a 
| report to BOC and this was a copy of it. 
i MR. TOPKIS: Your Honor, none of the representatives 


| of my client who are her? can tell me exactly when Mr. Mueller 


i} went on the payrell, but from the fact that the document speaks 


jj of an entity to be formed, namely Medishield, I would suspect 


(|, Re was not on the payroll at the time. We can look into it 
further and adyviee Your Honor further. 
JUDGE BARNES: I think it would be very relevant to 


}; theee doctors. 


Iwill find that out ard advise the 
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JUDGE BARNES: Mr. Youngwood, this document is 
iliecible also. We have been cautioned by the secretary about 
receiving documents in the public record that cannot be read 
and reproduced. Suppose someone comes into the docket section 
anc says I want a copy of Commission Exhibit 71 in the BOC 
docket? Dockets could not reproduce this. 

MR. YOUNGWOOD: I would presume the reason the 
docunent is illegible is the copy that we received could not 
be read without a great deal of difficulty. Since that is so, 
I would request Mr. Topkis furnish us with a somewhat more 


legible copy. 


JUDGE BARNES: Mr. Tapi-is, can we get a better copy 


of this exhibit from the files of BOC? 


MR. TOPKIS: Your Honor, we will endeavor to obtain 


JUDGE BARNES: TI will withhold 71. Reoffer it. 

MR. TOPK=S: I can advise the Court now I have been 
told by Mr. Allen leslie who is sitting in the hack we wae is 
secretary of BOC that as. of June 19 when the BOC board was 
considering employing this Mr. Mueller so he could not have 
been an euployee on June 14. 

JUDGE BARNES: Thank you. I am going to withhold 
receiving this, Mr. Youngwood, until you get a better copy. 

In the event you can't get a better copy, get together with 


; counsel for Respondents and type out what you think it says. 
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MR. YOUNSWOOD: We wili be glad to do thai. 

MR. TOPKIS: ‘Je will be very happy te cooperate, 
Your Houor. 

MR. YOUNGWOOD: My notes indicate there was an 
objection raised to CX-72. I am not certain whether I am 
correct. 

MR. TOPKIS: Yes, there is an odjection te it, Your 
Honor, and that is we can't figure cut what it is. It isa 
eollcetion of some writings dealing vaguely with Airco. It 
comes from the: BOC files dated June, 1973, and it looks as tho 
someboc; at BOC was digging into the files to see what we had 
on Airco. 

I ain prepared to acknowledge ali of those facts, but 
I cercainly would nct want this document to come in for the 
truth of any statement made in it. 

JUDGE BARNES: What do you make of this document, 
Mr, Youn gtiocd? Wheat am I supposed to glean from this document? 


MR. YOUNGWOOD: Your Honor, this document was prepared, 


daize at which Britich Oxygen and Airco representatives discusse 
the possibility of ea further union’ ° ~ \ 

JUCGE BARKES: Is there any date on this? 

MR. YOUNEWOOD: The dats is June 22, 1973. It is 


Report Nuebev 157 end it is a confidential report. It appears 


to me to De clear tha. there 18 a designation of the author and 


if I understand it correctly at & point in time prfor to the ) 
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if it is not on this particular report that it may have been 
on a cover sheet which possibly might have been thought not to 
have been responsive to our subpoena. 

This dees deal with the United States gaseous environ 
ment, it deals with Airco and it discusses the very market wh 


we are attempting to prove. 


JUDGE BARNES: Do we know who prepared it? 


MR. YOUNGWOOD: This is Report Number 157. It does 


not state on what we have or who prepared it, no, but it was 
Clearly orepared for BOC use so that a determination could be 
| made as to what steps BOC would take with respect to their 
| attexpts to acquire certain stock or assets of Airco. 

JUDGE BARNES: Until you come up with further evidence, 
I wiil just receive this as being a report prepared on June 22, 
1973, merked confidential, found in the BOC files. 

MR. YOUNGWOOD: Your Honor, I would then ask that the 
compiete report be furnished. : 

MR. TOPKiS: We have given everything we found. 

MR. WADE: We are coming to a series of documents , 
in fact 2 rather large series of documents which prove at some 
time during 1973 BOC and Airco discussed certain matters, 

| proof of which is hardly needed. 

I frankly do not see that any of these documents are 

relevant to any contested issue in the proceeding. 


Secendly, when first contact was made, the fact that 
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Say 


souehody in BCC or somewhere elge looked at Fertune §00 to 
find out whe Aireo was end what it did strikes me as not being 
relevant to anything in these proceedings. Therefore, we 
| object to this one end we will object to the rest of them on 
the same grounds. 
HR. YOUNCWOOD: Your Honor, we would be willing, I 
introduce this for the purpose of showing that on 
dure 22, 1873, the British Oxygen Cospany w2s considering the 
purchase of Airco stock or assets which date vas prior to the 
ate at which Sritish Oxygen and Airco personnel conferred. 
JUDGE BARTSS: I will receive it as a report found in 


the EOC “iies. We don't know who prepared it. That is a 


\Tie dscument referred to, heretofore marked for 
idencification as Coamission Exhibit 72, was received 
in evidenae.) 

4K. “HUSMAH: May I make a statement concerning the 


i 
\ 
{ 
{ 


files? Naybs: itp. topkis and My. Wade and I disagree on the 


| vaw oO. thia. Ceriainly they have relavancy objections but as 
i 


ij 


Wfar as admissibility’ on decumenzs found in their files, we don't 


{ 
| 
oreblen. | 
| 
| 


}think it °s teoper <o say Lt is not for che truth of the matter. 
3¥ it: Je their files, it is automaticaily in the 

© Ducinese and the burden shifts. This is a 

fr. The burden. shifts to Respondent to 


ia thet document. 
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I think that is what Lenox holds. Certainly I would 


not contost what Mr. Wade says as far as relevance goes. 

MR. TOPKIS: There is no proof we relied on this. 

MR. THURMAN: I would appreciate Mr. Topkis permitt 
me to finish. 

They are in a better position — I think the law 
holds this -- to find out who wrote it and refute anything 
illegal. We can not dig into their files and personnel. I 
think this is why the Court made that decis‘«n under Lenox. 
That is why it goes to them to refute this. They know why it 
Was there, how they relied on it, and it is in the regular course 
of business. 

We believe that is as far as complaint counsel has to 
it is omission on their part and it shifts to them. They 
all the tools available to refute it. We do not. I think 

: is ths whole purpose of Lenox, 

JUDGE BARNES: i think it is your burden to tell me 
who wrote this. 

“MR. THURMAN: We tried to find out whose initials 
these ave. I don't know about this particular jean: This 
is sevialed into their company. Somebody is in their company 
! and they shovld teil us who wrote it. We are requesting admis- 
sion of facts and they deny some of these are initials. 

JUDGE BARNES: You are going to call BOC officials. 


them about. 
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MR. THURMAK: We don't want to call them. 

JUDGE BARNES: I thought you listed some as your 
witnesses. 

MR. THURMAI: Not by name. If absolutely necessary 
we could backstop where we absolutely have to call but at this 
| time we do no% plan to call any of their witnesses, but if it | 
gets down to backs :ock what we would have to call their witnessis, 
of course we would do this. 

Their “iles -- this is not the third party -- certainly 
would not try to gos a third party document in in this manner, 
but we think that the law is cleer on this. The burden shifts 
to Respondent to show or refute anything in the document in 


their files and in the regular course of business. 


| 
| 


JUDGE BARNES: I will receive Commission Exhibit 


| 72-A through W as being a study found in the BOC file, the 
study being dated June 22, 1973. It will be up to you to tell 

: me wnat this is, how important it is and you will have to tell 
me tl.at based on somoathing in the record. 

I cannot infer it from the deeument bucause it is 
not in the documen:. 

MX. YOUNGVCOD: Your Honor, my notes indicate there 
| was an cbjection raised to CX-75. We would, therefore, intro- 
duce or of fer to be introduced at this time, CX-73 and 74. 

MR. TOPK::S:! No objection. 

MK. WADE: “oe objection. 


’ 
j 
{ 
4 
} 
i 
i 
} 
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JUDGE BARNES: I will receive Commission Exhibits 


2 | 73 A through Jd and CX 74 A-B. 
(The documents referred to, heretofore marked for 
identification as Commission Exhibits 73 A-J and 74% A-B 
were received in evidence.) 
MR. YOUNGWCOD: Mr. Topkis stated an objection to 
7 | CxX-75. I would appreciate it if he would repeat it. 
| MR. TOPKES: Yes. This is a memorandum prepared by 
9 | Mr. H.S. Rich and presented to Messrs P.G. Bosonet, L.R. Dingle 
70 || and J.M. Horner, dated June 27, 1973. It was a report prepared 
Y by someone at BOC. Mr. Rich had a research and planning 
2 | function at BOC at the time and there is no question but that 
13 | we were interested in AIRCO and nad the report prepared, but we 
oA | have no way of knowing whether the statements contained in it 
15 || are true because they are all pulled from secondary sources 
16 | such as Airco's annual reports. That is what it purports to be 
_.  SUDGE BARNES: I notice CX-72 is our 157. Perhaps, 
‘Mr. Youngwood, that would give you some clue as to 72. 


MR. YOUNCWOOD: You will note also, Your Honor, there 


“ss 
ies] 


ig a cover page to this. This is exactly the same type of docu 


ment we introduced. I asked Mr. Topkis to give us a cover page 


of this nature so we can identify it. It seems patent to me 
‘the type of cover page that exists for CX-75 also exists for the 
document ~-- 


MR. WADE: {t is a routing slip. 


= a 
ee 
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Mr. TOPKTS: Of course, it is. if there was a routing 


Slip on the othe» cuc it probably got torn off. The other one 
wac hanawieliien. 
Mk. YOUNGHOOD: Was this prepared by H.S8. Rich? 


MR. TOPKiS: CX-75 was prepared by H.S. Rich. 


5 
Ne 


MR. YOUNGWOOD: It would seem patent to me there ig a 
gimiiar cover sheet. 


JUDGE BANIES: We still have problems with respect 


Aetna eo nner oe 


MR. THURMAN’: We would like to ask at this time if 


‘HLS. Rich connected vith our number 159 thet the R on the 


number does not mean prepared by H.S. Rich? 

MR. TOPKIS: Iwill inquire. _ r 

I am advised, despite the fact that my friends have 
decided not to call any BOC executives, the back of the room 
is fll with them so we have a bench we can call on. Mr. Paul 


Pisani advises me the R indicates the document was prepared 


and planning responsibility that I indicatcd earlier go it is 
still an assertion and not factual docunents. 

JUDGE BARES: I will receive it as a planning docu- 
ment found in the files of BOC. 

(The docuncnt referred to, heretcfore marked for 


identification as Commission Exhibit 75 was received 


in evidence.) 


‘4 
| 
, | 
; 
-' 
{ 
na 


by ov under the supervision of Mr. Rich who had the research : 


4 1413 - 

MR. YOUNGWOOD: Your Honor, ‘you have also recieved 
CX-72 under the same circumstances. 

JUDGE BARNES: Yes. 

MR. YOUNGWOOD: My notes reflect Mr. Topkis raised 
objections to CX-82 and 82. In light thereof, we offer to be 
received in evidence, CX-76 --- 

MR. WADE: Pardon my interruption. Would you take 
76 alone, becavse I have problems with 77 and 78. 


MR. YOUNGHOOD: We offer to be received inte evidence), 


MR. WADE: No objection. 

MR. TOPKIS: No objection. 

MR. YOUHGHOOD: ‘Your Honor, may we have a shorz 
recess, please, of ten minutes? 

MR. WADE: Maybe we can iron out ovr problem. 


JUDGE BARNES: All right. We will take a ten-minute 


(A brief recess was taken.) 
JUDGE BARNES: On the record. 


MR. WADE: As far as 77 and 78 go, we do not have any| 


objection to their being admitted in evidence, but we would 


request in camera --reatment of both of those documents. I 
believe Mr. Thurman is in agreement with that. 
JUDGE BARNES: Could you tell me what type of infor- 


mation they concern that is confidential? 
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MR. WADE: if I would state that I would like to have 
thet discussion of f the record or in camera. 
JUDSE BARNES: Can you not tell me the types? 
MR. WADE: Evaluations of Airco by BAC. 
JUDGE BARNES: This inciudes sales data? 


MR. WADE: A couple of the later ones will. Some 


of tie numbers in 7) are not public, I am advised. On 78 some 


af the comments by HCC personnel concerning their views and 
plans could be disruptive of Airco's competitive position 
whetier there be an ecquisition or whether there not be an 
aeccuigition. | 


Therefore, we would request that those two documents 


JULGE BARNES: i believe these are the first two 
in ermera decuments that have been presented. 

MR. WADE: That is right. 

JUDGE BARNES: Is there any cbijection to in camera 
j Handling of these exnibits? 

MR. YOUNG: COD: We have-‘no cOjection. 

JUDGE BARNES: How long a period of time co you 
think these should be kept in camera? We are requested by the 

1 to sec a tine Limit on in camera treatment of docu- 

-- two years, theee years? 
i chink that that is something we can 


~ 


~ feankly, I had not thought about that 
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problem and would like to consider them. As far as 77 is 
concerned, I would think two years would be fine, but as far as 
77 is concerned, I think ie British rule is 50 years. 

JUDGE BARNES: I will receive Commission Exhibits 
77 A and B and 78 A throvgh D in evidence in camera, and I 
will ask- tomorrow, Mr. Wade, that you give me some time period 
under five years or not over five years certainly. I will 
enter a written order as to these documents. The Commission 
has had problems. Copies of in camera documents have been . 
given out by mistake, so they have asked us to give an order 
on such documents. Tomorrow perhaps I could enter an order 
covering all of the documente. 

MR. WADE: That would be fine with us. I think there 
ae a couple more we might request be handled accordingly. 

MR. TOPKIS: I have not addressed my attention to 
these documents that I have agreed should come into. evidence 
today with an eye as to vshether they contain any tienda 
confidential matter. I do not have the competence to do so. 

My friends from BOC will have to advise me and f have not had 
‘an opportunity to consult with then. 


I would zek complaint counsel for the moment to treat 


1 these in confidence and I will be able to advise them and Your 


i Honor tomorrow or the next day whether I will request in camera 
‘treatment of any of them. I would ask your indulgence so I can 


| cheek that. 


5 
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ARNMES: WNaybe we can get to those tomorrow 
ask “che reporter to leave these documents 
in camera. 


(whe document veferred to, heretofore marked 


for idantifieatiion as Comiesion Exhnibix 78 A-k 


Cin camera) wis caceived in evidences.) 


JUDGI? BAKES: You have 76 now, itr. Youngwood. 

MP. SOUNGKOCD: I was under the impression we had 
introduend ‘chat. 

it. WADE: So wes I. F think it is. 

MiL. POPKLS: At least we have no objection to it. 

JULGE BARRES: Is there any objection to it? 

MR. WADE: Wo objection. 

JUDGE BARHES: i will receive Commission Exhibit 

76 A through N in evidence. 

(The docunent referred to, heretofore marked for 
idcuuwtificetioa as Commission Exhibit 76 A-N. was. 
roeccived in evidence.) 

MR. YOUNGIO00D: I think there were no objections to 

Cx-75 e3.4 8C, end £ would, therefore, request that CX 79 and 80 
be received im evidence. 

M&. TOPK.S: No objection from us. 

WG. None from us. 

BARniGS: ET will receive Commission Exhibits 


' 79 A thicugh C and £0 A through C in evidence. 
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(The documents referred to, heretofore marked 

for identification as Commission Exhibits 79 A-C and 
80 A-~C were received in evidence.) 

MR. YOUNGWOOD: My records indicate Mr. Topkis 
raised objection to Exhibite 81 and 82.and I would ask him to 
repeat the nature of his objections. 

MR. TOPKIS: Certainly. 

Exhibit 81, if I may address myself first to that, 
is a letter from Mr. Frasier Swetland of Frasier Swetiand 
Incorporated, to ier BOC people dated July 4, 1873. It 
Yyelates to Airco. ’Mr. Swetland was at the time connected with 
a seule which was a subsidiary of ours, but the statements 
that he there makss it seems to me, may not be received for 
proof of their truty. 

I would have no objection to their receipt for non 


hearsay purposes. These facts were reported to BOC, but whether 


an en 
they are tru or not, I have no idea. 


MR. WADE: We join in that objection. There are some 
statements made which, frankly, we think are not true. 

MR. YOUNGWOOD: I have difficulty determining which 
| BOC dvcuseats display the truth. ‘Documents ai are written 
‘by BOC employees and officials are stated not necessary to 
contain the truth. What BOC documents can we ane as boing 
|| true other than those which relate to the very matter at hens 


We have asked for all documents relating to any mumb 
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of different items in our subpoena. This document was prepared! 
{ by 2 BOC ~- agtwaily it is an officer of a wholly-owned sub- 
1 sidivwry of 39%. I don't see why we cannot take statements in 
it tc be the truth. 
eee ask you how should I receive this particular sentence, 
"Ohio Medical has between 60 and 70 percent of the anesthetic 


market i131: the U.S." 


JUDSE BARNES: Let's go to page 2, Mr. Youngwood, 


Do you want me to find that as a fact? 
MR. YOUNGYOOD: I want you to find that that was 


| BOC's: betief at thatpoint in time? 


MR. POPKIS: It is certainly true that that was the 


' 


f view of rrasiar Swetland at the time and we admit Mr. Swetland | 
i was U@linng the truth. If my friend wants to believe what they | 
\ said, that is what they eay. 

JUDGE BARNES: I can't receive this as. proving Ohio 


| Medical had between 60 and 70 percent particularly if I have 


sales figures which show 40 percent. | 
MK. THURMAN: This is an admissicn by BOC. Who is 

| going te speak for LOC. There is no differerce from that man 

j, sitting on the stanc and stating that. ‘Then they can cross- | 

|) sxaraine ard refute that in their defense. They nave an oppor- 

| tunity to defend against. They can show they are not Wei 


Tha: is why you put: on a defense. This is official end they az 


elliag for EOC, on2 certainly it is as reliable as it possibly, 


| 


: 
4 


| 
j 
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rot agree with that at all. If 


stend and made that statement, I covld 


information and he could say gossip, 


files and the regular 


RES: This is a document they received and 
several officiala shown here and used in 
of their business. 


itt EN You said received by officials -- written 


elekece * 


‘ais? 
JUDGE BARNES: Woeitten and received by officials. 
not necessarily make the words in hers the truth. 


THURNAW : t is adnission by BOC. It is up to 


| 
| 
| 
| 
| 
| 


defense to show this. They are in a better 


an adaission they received the 


¢ 


acne Ae aes aetna Nt 


is admission they rely on it. It 
is in treie files end * , are in a 9vosition to refute that, 
aot comilaine counsel. We recieved it from the subpoena. 


JUDGE RARNES will raceive Comnission Exhibit 


nsenenea inte wncomtneaningaatnit ts ne CEN S! NTN tata ttt et 
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ent referred to, nerectofors marked for 


ea jections 
Yas, they are. 
YOUnNSY COD: CX-82 to which Me. Topkis has 

ie © decurent which was furniched in rasporse to a 

specification of a subpoema. J presume we can rely 
emacion furnished to us. We asked for 

to Harris Lake. 
picsume that ti1is information waz furaished and I 

9 


On tc?s 


if four Ronuor please, there ic no 


ne *saces. iy only concern is that this document: | 


c643 rormeal than a docwnent we supply and had verified 
to request from our friends. They have that document. 
the <couble. triple-checked figures. I would rather 
chat which 


38c Figures are right, but we have more 


2@ the other figures in dollars or 


con't really know. If I ean check, 


‘our Honor, we have just received a 
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short time ago the other document to which Mr. Topkis refers. 
We do not have i¢ w » at this moment in time. It is 
quite difficult for us .9 state that this is or is not reflective 
of the information given to us. 

If we may, we will withhold the introduction into 
evidence at this point in time. 

JUNGE BARNES: I think that is the best procedure 
to follow. 

i sugges that we adjourn at this time and meet again 
tomorrow at 9:20. 

MR. TOPS: Your Honor, as to one of the witnesses 
tomorrow, Your Honor will recall there was delivered to us 
yesterdsy a Nivetaeniast partly in English and partly in French. 

I gather that is going to be offered on the testimony of one 
of these witmesses tomorrow. 

We heve not as yet been given a translation of the 
‘portion. And I trust my own French to translate it. 

MR. THURMAN: Your Honor, we have a lawsuit pursuing 
a method to interpret that today. I told them I needed it 

! tomorrow movning. She has some French. I don't know if she 
| woulc qualify in ‘te. Topkis's eyes or not. He is trying to get 


som2 official interpreter today to interpret it. At least 


| we have her interpretation of it. I can give that to you bef 


the end of the day. 


MR. TOPICS: If you could, I would appreciate that. 


A 1422 si 


JUDGE BARNES: We will adjourn until 9:20 tomorrow 


(Whereupon, at 4:25 p.m., the hearing recessed, to 


reconvene at 9:30 o.m., Wednesday, May 8, 2974.) 


~ 
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BAND, Ulmex, Berne, Laronze, Glickman & 
Keith Building, Cleveland, Ohio, 44115, 


3 
resenting S. Michael Loveman. 
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JUBSE BARNES: Ona the record. 
f, YADE: I would Like to meke one statement for 
the record. 
{ think the exhibit list in the front page of 
yesterday's transcript is not accurate. Mr. Topkis, Mr. 


Theeman and I can work cut an eecurate exhibit list as to when 


in *he record, it is not accurate. 

MR. BROWN: I am not sure what the Commission's 
poiiey is on this, but we would like to obtain copies of 
what exhibits we can, subject of course to any objections 


on confidentiality grounds. i am not interested in challenging 


they were received, rejected ox withdrawn. As it now appears 


someone's confidentiality. But if you have no objection, we | 
would like to be on record of requesting copies of the 
exhibits te the extent we are permitted to obtain them. 

JUDGE BARNES: The exhibits that were received 
yesterday in the public record we are going to have to 
determine today whether or not any of them are going t:o be 
placed in camera. Until we make that determination today, 
they will not be pablic. 

After today those that are received in the public 
record will be available for copying, but I don't know how 
you are going to get copies. The reporter cannot give you 


copies. It may be as mucn as ten days »efore Docket Section 


30 your 
aiding transeriot corrections? 
WUOEE BARNTS: We ugnasly welt until the proeseding is 


if the cover page on the receips of owhibits is in- 


it among curselves. 


those of substance. 


The revorter wouic like to know if there wexe major 


ling errors, company nanes or chirngse like that that they 
ean h.ve corrected now instead cf perpetrating throughovt the 
transeript. 
to MeLouth is the correct 
way . 
any at this time, but as 
we proceed, we will tell the 
MR. BROWN: For your informetion, I want to introduce 
Mis: 
my “irm who will be atcerding these hearinge by herself or 
with one of us from time to tine and I justi wanted to identify 
her. 
MR. TRURMAN: Complaint counsel cells es its next 


witiess, 


WILLIAm E. DEMPSTER «cs thereupon called as 
witness for the Commission anc, having been first duly swoon, 
tesiified 
“R, THURMAN: Mr. Deupster is represented by icgal 
Do you desire to make an appearance? 
HR. DOPINIANNI: Iam E.A. Dominianni and this is 
Me. Tnodes. We reprasent: Liquid Air. Good morning, your 
Honor. 
DIRECT EXAMINATION 
By Mr. Thurman: 
Q Would yeu please state: your name ard home 2ddPress . 
1925 Gousch Street in San Francisco 
fre you employed? 
Yes -~ I think. 
ay whou? 
By Liquid Air, Ine I am »vresident of Liquid Air, Inc. 
How long have you been president of Liquid Air, Inc.? 


A [rT gues: we changed the nun? from Amevcican Cryogenics 


to Liquid Aim, unt I have been vresident of the American 


operat:.ons since. December 20, 1368. 
Q What are your duties and responsibilities as pres. tent 
of Liquid Air? 

In effect ,cou car say IT am president aid operate very 


’ 


in the aree of general manager of operations and ae such 


rasponaibix for the profitability and expansion plans 


of ha company Tor tekes me inco particularly the ares of 
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sales and marketixng and, of course, capital expenditures and 
operating expenses, organization. 
6) How long hava you been empioyed by Liguid Air? 
A I had 12-1/2 years in total in Canada with Canadian 
Liquid Airand «hen the last 5-1/2 years in the United States, 
which would be a total of 17 years. 
Q What positions did you hold while you were employed 
Canedian Liquid Air? 
A Upon graduacion, I was in engineering school, I was 
applications engineer at various locations for some five 
Then y had il2ft the company for a.period of 11 years and 
retusrned as uanaver in 1962, as manager of irmdustrial gasses 
in the marketing ie@partment. Then I was 2-1/2 years asa 
regioral manager ‘.n one of the divisions. Then I returned to 
the ecrperate ofYice in Montreal as vice president, marketing, 
year, and then I became vice president 
-perations until the time I came to Atlanta, Georgia, when 
sterted operations in the United States. 
what were your Guties and responsibilities as vice president 
Canadian Air “Liquide? 
fgain, I was involved very avch as geneva. manager of 

operations, all operating areas except the actval accounting 
and financing, although the computer and dete process was 


under my area. 


end rssponsibilities as vice 
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when you were with Canadian 


ove oe Lesu as 7t implies, in nmacketing from the 


of Newfoucdiland and Vanecuver, normai sales operations. 
re you in charge of marketing industrial gasses? 
is integrated. it 
peoducce combined. 
Yhat wers vour duties ind resvonsibilities as regional 
-gep when you were with Canadian Liquid Air? 
concept of a vegional manager is an ama of the head 
ffFie: mancgemert in terms of the overali profitability of 


-sgion. Again, the main point of a regional manager within 


{ 
b | 
{ 
waS mMaintaing sales, personnel and of course | 


tailed in doing business. 
custrial gas market. 


5 
Pi 
» 


cuties wnat that nene imapliiass 


the business of U.S. operation of ihquidaie? 
Jur basic investment is in the air separation plants 
jence, our tain attention is to the industrial gas 
usiness. Thct is, we have some 75 branch operations througnou 
countrv. We have a high content of welding products that 
ales market. 


JE sowese, t¢ ays wonufastnrers of th? industyvial gasses 
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ributor in terms of welding 


familiar with the 


Phat does this term meau to you? 
had to look that up before I came here in terms of 
I think the Department of Commerce classification whereby each 
with an SIC code number, so I would 
to Coce 2813 would officially be 
industrial gas warket, aithough we do market and sell gasses 
172 not within the classification, but is it not a large 
9F our business ind I don’t think the industry as a whole! 
{ don't think propane or fuel gasses are included in the 


iicve some refrigerant gasses would 


Nhat portion of L: : business you just stated not 
28i3 account for? 


‘That ave not in 


than tno percent, but that is a wild guess. 
Are you referring tc our company now? 

Yes. 

ct would not be half a percent. 


mess than hair a 


tI really could not say, but I would think it must be 


the «uestion read back, 


ticn wac yeaa oy the repe--te;.) 
JUDE! BARNES: ‘Yovr answe.. is isse than haif a 
Scent. 
@ and fuel gasses are not a 


Yo Very smal. 


When you answered Tess tier 2 perceat, are you referring 
the entire mariet? 
Let's say that port: hinéled by the induscrial gas 
Goviously propane is 2 big proauct item but I 
main vales are probably done outeide of the 
coupanies I had referred to in the compressed gas industry. 


steial gasecs ave derived from air separation? 


| 
1 
i 


Practically speaking, oxygen, aitrogen and argon. 


are: coneerned that is the ercent. There are 


f koyptorm and xenon which we do not sell ourselves. 


What percentage of the totel vaiue of U. S. industrial 


gc.3 shipments by Liquid Air is represented by the gasses 
de sived from cir seperation? 
M2. TOPRIS: Is that in tsrme of dollars or volume? 


MK. “HURMAN: F said value. I chink that means 


x Seaebenapaet nner serena anansnie<on -ss eg neaennnenae anlannlae 


dollars, 


i don’t know if % heve your question 


ne oP eR eta etm ce tt ee: ~~ aie ts “eR ten et 


— 
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right. Are you asking whet percentage of our air separation 


& sales? 


preducts, our company‘ 
JUDGE BARNES: ma dollar dasis. 
By Mr. Thurinan: 
Of the industria 
I believe around 70 percent. 
Me. Dempster, in 1972 what was the value of Liquid 
industrial gas chipments in the United States includ- 
Gulf and Dye on a pro forma basis? 
MR. TOPKIS: Including what? 
Gulf and Dye. 
TOPKIS: On a pro forma basis? 
Do you meand inaemuch as we had not 
Culf and Dye in 1972. It is about $33.5 million 
excludes anything like cylinier denvirage or 


pencel. 


coapanies produced and distributed indus- 


A Linde, anci cx course many of their dealers in terms 

of acetylene plants, Air Reduction Company -- the same thing 
would appiy to dealers, Aix: Proijucts, Chemetron. 

Q Are you talking about dealers producing? 


A You saiec industyvial gasses? 


air separation 


‘ntereupted you. 


Liquid Cex-benie 


wen cpt 
+ Fer 


woul? have to 


Lurdett of Novwristow, 


Supply Company e producer? 


have a venture with Burdett of 


Gasses and Suppiy? 
2 capital plant. We are 
no! 1, the Norchcas ovat: I arnot too familiar 
with them 


bre . Te dbiar with Pacifie Oxygen? 


‘he Bay Avez in San Francisco, right, and 


“ailiav with Sewthern Cryogenics? 


a producer? 
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Yes, f believe they ave a producer. 
Mr. Dempster, when aid Liquid Air enter the United 
wark2t? 
it: was December 20, 1968, although 
’ the American Cryogenic Company 
in Oetober prio: to the finalizing of the agreement for 
acquiring a partial interest in Amerizan Ceyogenics from 
Standard O11 of liew Jersey. 
Q How did Liquid Air enter the U. S. industrial gasses 
anarket? 


A How? 


Q By what mechod did you enter it? How did you get in 


this market? 
A As I said, we acquired a partial interest in American 
Cryogenics from Standard Oil of New Jersey. 


MP. “OPKIS: I didn't hear the witness's last 


JUDGE BAFNES: From Standard 011 of New Jersey. 
By Mr. Thurman: 
Q Do you stiil have a partial interest? 
A This was Conacien Liquid Air that acquired a portion 
interest. Todey we are part of a holding company of Liquid 
Aix of North Auerics and as such we have 100 percent. 
0 What was vhe business of American Cryogenics? 


industrial gases and welding supplies 


ain sorry, I am having difficulty 


Covld - have the auest:on and ansiier read back please. 
> were pead.) 


ee 


standard 011 retain a partial 


rave Of the performance cf Awerican Cryogenics 


d entirely by Standai'd 0il of New Jersey? 


ts porforrance? 
10PKIS: Objection. 
(ion cal?.s for the writing of a book. 


JUDCE, BARNES: Let us limit it in some fashion. 


Pevformence ie xvather broad. 


{ 
| 
{ 
| 


By Me. Thuruwan: 


Q What wae trae condition of the company at the time 


SS SRNL 


Licuid Aim get an interest? 
EIPKIS: Odsjaction. 


£ IS , Obj 3 "05.08: « 


ie a f my 
eee seers emcee at ate tte sa am et ite 


FARWIS: Ffinauneial condition? 


SS er a ae 


UR TALI: 
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GOPKIS: That can be gotten from a Finaneial 


BARNES: Do you have tha: knowledge when the 
acgvired? 
i think it has been published in a 
The company was loosing a substan- 
roney in its operations. 


‘It.. TOPKIS: I dicn’t hear the answer. 


The company was loosing a subsian- 


Loney a6 a percentage of its sales. 
MP. UOPKES: ian no disrespset to Mr. Dempster: 


the kind of er that does not help us very 


Did you sey it was in a prospectus? Did you say in a 
red erring orospectus? 
MR. THURMAN: I object. He has a right to cross 
ex-mination. 
Vil. thecugh this trial My. Topkis has been cross 
tas witness on direct examination. If he has an 


iet him state it and research his questions for 


JUDGE BARNES: This is a rather general answer 
ani nis ability to explore it by cross 2xaminacien is 
teacher Limite if there vas < prospectus issued it seems 


tO mi Wo cold get 4 copy oF i¢ SEC must still have it on 


file even if ‘che 1y doesn't. 
< would submit this witness is er- 
civesy carrbie o° riving poliable testimony as to when his 
cenpany which he participated in acquired the sompany. 
Topkis knows and everyone knows you look 
adltion of the company before you acquire an 
ond georaunly this is entirely reliable evidence. 
BARNES: His testimony is in the record. 
fRURMAN: X submit that a ~ed herring pros- 
iiable es the testimony of an exper 
opinion of a wiciess who participated in acquiring the 
company. 
JUDGE BARNES: You submit whet you please, Mr. 
Thurman, but if it was filed with the SEC I assume it was 
accurate. 
MR. TiURMAN: It dees not give the complete 
information ‘snatc the witness just testified to. 
THES WITNESS: I answered very briefly. 
By Mr. Thur.na: 
Q Weuld you answer very briefly. 
A The company lost money in 1968 and wind up of 1968 
hac « lose of ap rowimately $4 mjilion on sales of about 


. 


$26 sillion. 


MR. “OPKIS: Your Honor, so there mayy-be no 


unceriaincy: =~ '> net have a copy of that red herring whatever 
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sould like to have a cop: If Commissioa 
avid welcome being suppl 
So you have 


Your Fonor, ~ doen't reeall 


You don't weeall. 


se had no intention of using it. 


The question is, do you have a4 


know. I have not seen a 
RNES: Have you seen a copy, Mr. Youngwood? 
XOUMSHOOD: TI am telling you I honestly do 


have a copy or whetuer we have seen a 


iientified on the 


record wnat company it is a rad herring pros- 


pectus be Anerican Cryogenics, or Standard 


Cil of New Jersey. 


(es WSINESS: I+: is Licuid Air of Korth American. 


/URMAN: Me. ‘lonkis; san introduce this. 


UDG.) BADNES: VPerhans this is why he‘is inguir- 


YOUNSHO0D: £ have been told we do have «= 


misunderstood your question. 


of a prospectus issued by Liquid Air 


he prospectus to which -- 


are a number of differeré 


YOUNGKOOD: don't know if thai ; the pros- 
a ecpy 
prospectus. 
JUDGE BARNES: Let's s oa eta witness 
your Honor, I would 
canis on defence, ai fF don'< know there 
chat is of value. 


24 BARNES: is this the prospectus to which you 


8 chi 
referring, Ie. Dempster? 
Yes. There are various dates. 
to October. 


I though? you were 


rey SL wel aes 
TOCNESS: 


= ; 
SOCTiCES: LO Ox 
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of our operations tliat is published in there. I just men~ 
tionad, made xefarvanc2 to the ract that the financial 
sliuation of Amexvican Crycgenics was made publie through 
says it was Losing $4 million. 
BSE BARNES: Do you have any objection to 
giving this to Yr. Topkis for cross examination? 

I may have a copy of it. I thought 
we ware talking «bout a 1968 document. I I can see the 
oc supplied to your Honor, I can tell whether we have it. 

No, we do not have it. 
May I show it to Mr. Wade? 
JUDGE BARNES: Yes. 
THE WITNESS: There were iust different revision 
dates. 

If we could heave an opportunity 
to leek at 

JUDGE BARNES: for cross exeminetion purposes. 

MR. TUURMAN: We will introduce this. I wiil 
mark it right now and introduce it into evidence. 

JUDGE BARNGS: We don't have to do it for that 


reason alone. 


MR. PTURMAN: Uf he is going to inake an issue 


of it, I wouid juct as seor intrcduce it. 


re SADE: We inerely wanted to sce e copy of what 
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s6en a copy of it that is fine. I 


to cerry it on any further. 


Your Honor, shall we have eopies mace at 


ARRES: Not at this <cime. 


HURMDS: We wil offer it inte evidence. 


tne beet evidence I will be glad to 


wit. SLCLV 


Commission Exhibit 205, the sublecters 


o> individuel jages not yet saving been indicated. They 


W341 be do: fier teday. 


"OPKIS: Mey I veserve comment on it until I 


chance to look at i? 
JUDCL BARNES: Wii reserve culing uatil 


"3 corvnsel have hac a chance to look at the 


. now and we can come back to the 


Thurman: 


io 


ead 


. Lompeter, did Liquid Air turn this company around? 


TULSE BARNES: Raphrase your question. 


acndition of Aacvican Cryogenics 


fier Liquid Aiz obta: j Li. ownership? 


-- time poriod. 


fn what year did thev obtain Yrull 


THE BLTWESS: By September 1369. 

JUDGE BARNES: As ox that date, whats was the 
operating condition of the company? 

THE WITNESS: The company wes stiil losing a 
substantial amovnt of money. fF realiy could not recollect 
exactly how much but it had not been chat much improvement 
in a period of nine menths. But in the period of the 
next three yeare, with the integraiion of the Northwest 
operations of Industrial Air Products, the company was com- 
pletsly turned evcund into the black condition until today, 


1973, the identity of American Cryogenics is mixed with 


s hard to isolate it as such but the company today 


o #7 
from 2@ $4 million loss e£& $20 million sales as grown to 


$80 million with a profitability of 5.9 percent after tax. 
By Me. Thurinan: 
What did Liquid Air do to turn this company around? 
Uas aA matter of applying all the management 
ee in the book but selected marketing ap- 


proach and recyzaniszatcion of manpower co get a higher 


progactivity, elvost a doudle :roduectivity from that which 
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pegiuning. 
fvom 1969 iz was a ques- 


ting z2bouc 30 percent more sales 


WAS Manasenant and productivity 


1 Gas have any- 
7 around? 
of the management coula apply to any 


crahaly a knowledge o: the make-up of the 


vetonar conrcribution to profit was pretty 


Seanuivwd O11 of New Jersey have this expertise? 
bjection. “his man is not a 
rd O11 of New Jersey which I have 


:ctpated up to mow. 


they ecaulved this ctempany 1 Standard of New Jersey and 


| 
| 
SURMAN: Mo. Topkis is losing sight of the = 


maintained % rterast in their operation and he would have 
gone knowicdge of tacir management's ability so I think he is | 
ZHED » 
JARNES: Ask Tdiim if they did at the tine they 
po:sessec the ct. 


ineir expertise was not in this 


pie they had there did not have it. 
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By Mer. Thurman: 

Q Subsequent to the acquisition of American Cryogenics by 
Liquid Air or Canadian Liquid Air, hes Liquid Air expanded 
its operation in the industrial gasses field or market 

in the United States? 

A Not so much by gecgraphy but by increased production 
facilities. 

We made a new acetylene plant in Houston and we built 
@ separation plant in Seattle-Takoma area and we also built 
a rew acetylene plant in the Los Angeles area. 

We are expending in our producticn cspabilities in 
Alasica and in Phoenix, Arizona, and uncexruay is a new 
plant in Spartanburg, for the Carolina avea. 

Q Subsequent to the acquisition of American Cryogenics, 
did Liquid Air expand its business in any other manner? 


A Subsequent to American Cryogenics, ves, we acquired 


Industrial Air Products with headquarters in Portland, 


Oregen. 

JUDGE BAIKWES: ‘'Yhat year? 

THE SfTNESS: 1969. Then ef<factively at the be- 
ginning of 1973 the operations of Gulf Oxwvgon headquartered 
in Leke Charles, Lovisiana, and in Dye Oxygon in Phoenix, 
Arizona. 

By Mr. Thurman: 


Q Did you state the time of the Gulf and Dye acquisitions? 
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2 end of 1972 and the beginning of 1973. 


“ih opervarzion in 1973. 


ax Pvocucts involved 2a producing 


anc ciarketiug industrial yascas in the United States? 


iu Cashington, Idaho, Montana, 
Nerthern California, Alaska. 
Nhat were their sales in 
when you ecqu 
THE WETNESS $18 million, ~ believe. 
By Mo. Thurman: 
Q What was the size in dollar value of industrial gases? 
A i would s2y probably it must have been about 43 per- 
cent of the total. 
a Was Gulf J cygen involved in the production and distri- 
bution of industclal gasses at the time o% the acquisition? 
Yes. they nad a planc at Lake Cherles, Louisiana. 
Liquid plant and a gascous plant for pipeline sup- 
Giaceant chemical company. 
Q What was the size of Gulf at the time of the acquisi- 
tion in seles? 
in the order of $10 million. 
Do you kKto7 what sereentage that would be accounted 


sales 3° ‘industrial. gasses? 
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tecs than 30 perce :: 
oreducts. 
merket? 
ced throughout Louisiane, in Beaumont, 
ston, Tex=s. 
involved in the production and dictribu- 


3.368 at the time cf the acquisition? 


size of Dy? 
on the order of $1.0 million. 


percenteze of that $10 ilieon was accounted for 


anduetrial gasecs in this case were closer to 60 percent 
we operate at the tine? 
threvgieut Arizenz, parts of New Mexico, Las Vegas, 
cvaia; in the Los Angeles area, 2nd in Houston, Texas. 
*, t show you Commission Exhibit 297-A 
identification. 
Wovle you cell me what this document is? 
chis is sot of a working paper or plan that was 
summer of 1968 which sort of outlined from 


a cwilnese coint of view tha plan thet we had with Standard 


sale Of industrial gaeses? | 


Ol). of New davser to acquire witimately wo to 51 perceni: of 


performance checks over a 
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im the preparation of this docu- 


IVKIS: Watt a minve 
Ve AaVe tne question Finished and chen the answer. 


did the witness participate in the prepara~ 


{TTNESS: © participated in the preparation 
the document particularly from cue operating 
‘ing possible acquisitions. 
- Vhraronesn 
Apa you faniliae with tie complete document? 
Not conpistely on the financial side bus I have a 


woviing knowledge of it, I bclieve. 


>) nion is the feets actuzl tuat appear in 


Jon’t understand that question. 


“iURHAN: Dees ha helieve this to ba an ac- 
eurate reflecitio: of the facts delineated in the document? 
THE ISTNHSS: Tf believe fer the most part but 
{ think obvious .' fvom this working paper by December 29 ail 


>t in a Legal dcecument probably that thick, 


cf che sehene. 
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By Me. Thurmen: 
9 CX=257=-2-29 ti.vough CX-297-Z-25 is an interpretation 
of tne French languvge appearing in the document. 

MR. TOPKIS: I am inissing some copies of this 
document which counsel was good enough to supply it. Every- 
th’ ny is missing from Z-18 on unless this translation If have 
becn given fills in the gap but counsel. just said that is 
five pages. 

WADE: The last page we have is Z-17. 

JUDGE BARNES: ‘hat is the Jast page I have. 

MR. KRULZA: Original document CX-97-A-1 and -2 
were cover sheets which we identified after initially copying 
an’ numbering tha document. 

in accordaice with your Eonor's instructions of 
last Mond his norning I identified this problem in 
numbering and put those two cover sheets at the back end. 
They don't suistantially add to the document but they 
now constitute CX-297-Z18 and CxX-297-Z-19. 

JUDGE BARNES: Did you give Respondent's copies of 
thes:: last two pages? 

MR. TluPKIS: We had copies. They just had to be 
renubere?. 

MR. \ULNA: Z-20 through 2-25 the translation 
paces with chic: your Honor end Respondents were provided 


ecopics yestorlay, unmmbered copies. 


| 
| 
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LIURMAN: Corplaint Counsel offers CX-297-A 
fo. idencifieation co be vreccived evidence. 
“PKS: TL object, your Honor. 
HPALKWLS: Whar is the purpose of the offer, 
t do you offer it to show? 
WR. TURMAH: We ave offering it to show at the 


che aeygu sition of American Cryogenics what the ne- 


were, how Liquid Air would get into % market, 


felt «the conditions of the narke 
vilablie companies for 2coul.siiion. 
ARNES: % tice in the example on page 


eaoaings per share, cash flow, price 
c Ae 


for the truth or those statements or 


show the studies that Liquid Air 


offer to show this is 
corpanics were doing 
at the tine nad vselied upon at chat time. 
Any objection? 
(S: Yes, sic, I objec: to every pari 
Vipst tovec pages arc on French. We 
Lod a confessedly inexpezi: translation of 


meant that it is inexpert. I would 
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mot mind an exnert trenslation being substituted and that 
nat much of a problen. 
ff I had known & would be here 
have written it in English. 
Second, the docuncnt contains all 
esserted statements of fact and the author is 
the court voom,. 


witness two questions on voir 


“ite chis? 


3S WOOTEN Wn 


In collaboration witch Mike Breber ani Pierre Salbaing. 


MR. "OPXIS: Neither of these gentlemen is in 
seure Poon co I can’t crosas examine then. 
on, he cocument has more French at pages E, F, 

copy at least the paginat:.on is out of whack. 

4 €cens to be identical with another page or may- 
C70 page ib'S -- no thors is a page J and 
Sdentieal. 
ar. all menner of projections -~ I think 

they are proisctious on page M. I can't cross examine 


whosver prepares] “che. srojention. 
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On pege N there ave, as your Honor will aote, various 
Apvawent estimates as to cash flows and earnings per share 
of various compenies which I have no way of testing whecher 
they are accurate or inaccurate and what the relevance of 
1968 might be ir 1973 rather escapes me. 

Then we have the same problem over on page 0, more 
po:jections, anc P, more projections, and then coming over 
to page T we have a summary of possible acquisitions which 
goes on for soxe pages, what look to be distributors in the 
welding and gascs field who might be acquired by whom, for 
how uch, I have no idea, what basis this list was assembied 
on I have no idca. 

At one pege over on Z~-1 there is an indication down 
in a footnote that three X's means interesting and 
easy to buy out and double X means interesting and average 
to buy out and single X means hard to buy out. 

MR. THURMAN: I don't think Mr. Topkis needs to 
read what is in document. He can be precise. 

MR. TOPKIS: I think I am being damn precise. 
6ver on page 5 seems to be more projections of possible ton- 
nage construction for somebody. I really don't know who 
prepared it, whet kind of tonnage production, where. 

The same thing goes on for pages -- more forecasts. 

Then over on Z-10 we have, I take it, some projections 


of Canadian Liquid Air's balance sheet through the year 1976. 


| 


| 
: 
| 
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g023 on for more pares. 


siscellaneous depvesiations, it lcoks 


fo.acascs, by whom, of whet, I don't know. 


11 On Z-i7 -- I don't think these are projections but 


they are and no translation has been furnished so 


fo cm not guits sure what they are. 


On the individual basis mentioned, i think the various 


component perta of this document are objectionzble and in 


S2etheat the whole documen’: has anything to do 


nat there were some negotiacicas between 


Mo. Lempsver's company and Jersey Standard which resulted in 


the pucchsse by his company, first, of an interest in 


American Cryogenics and then the balance. 


onplainé Counsel want to preduce the ecntracts 


whieh. eccouplished those two purehases, perhaps they might 


Hac 


these various mystericus other 


things I think have no pertinence here and are grossly 


incor petent. 


MR. WADE: May I have two questions on voir dire? 


VOIR DIRE 
By Mr. Wade: 
q You testiled you were primarily an operuting officer 
foz youz’ conpiny priverily responsible tor the operating 


tt ionc. 
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A That is my main function. 
0 When your company purchased American Cryogenics weve 
you mainly responsible for the negotiations with Ctandard 
Oil of New Jersey? 
A Neo. 
Q Whe was? 
A I would say Mr. Breber, Mr. Selbaing. 

MR. WADE: The first thing Mr. Thurman offered this 
for was what negotiations were with Ney Jersey Standard if 
I quote him correctly. The document was apparently prepared 
by Mr. Breber and Mr. Salbaing. 


This might explain some of the French in it. I don't 


think this document can be subject to cross examination by chi 


witness. I think it would require those other two gentle- 
men in order to testify and tell us exactly what this 
means. 

For instance, on Z-5, the entire list of numbers is 
followed by the following: "Note, probably true for first 
plant, probably pessimistic for following ones." 

There are all sorts of judgments in here, business, fi- 
nancial, not only of this company but of everything else. 

It is totally irrelevant. But he is not the author 
so it is totally irrelevant so I join in Mr. Topkis' objec- 
tions and support his objections. 


MR. THURMAN: I appreciate Mr. Topkis's fine 
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presentation of what that document contains but I am not 


sure of fis objections. 
Mr. Topkis is still trying <o perform the functions of 


Complaint Counsel. We will decide what we will offer and 


we don't need suggestions from defense counsel. 


Bs 2 
a semsiie mae = lock : 
sen casmaingpe ness nies apes epoca attire ty pcos ciel nts ncaran eats 


Secenaly, this docugent was received from Mr. Dempster. 
Re teetified he participated in the preparation of some of the 
items in this decument. It is placed in the business 
recoras end falis in under the exception normal course of 


busiaess. 


Certainly there is no objection to the authenticity 


of this document. Therefore, for the purposes that 

Complaint Counsel wants to put this in . to show what was 

in their mind, why they felt they should get into this mar- 
ket, an approved market, who they thought was available 

for acquisition and wat they expected to do with this company 
certainly deals with this case and is certainly admissible for 
those purposes. 

JUDSE BARNES: I don't see how the negotiations 
between Liquid Air and Standard 0i1 ere relevant to this 
proceeding. The only relevant thing is the actual merger. 

We are not interested in the negotiations that went on 
between the two companies. 


MR. TIURMAN: X will withdraw the negotiations. 


| 
| 
| 
| 


no cesoemnnarmenra meanest eon permanant as mata sonnet nen ee cement atnaretarttte me “taney Stennett set inane stn ie 


The other purpose: is what they felt the market would provide, 


ccc eomnniinesS sey neneanrer 


= ee eee aR 


Coulniecnesnasititeesuedeieatinemaiie ee een 


| 
7 | 
| 
| 
| 
| 
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would like tc fet into the market, and tcho they felt wes 
available for acquisition and what they would do with this 
company. 

JUDGE BARNES: % think you chovld use this document 
to question Mr. Dempster. I don't think the document 
itself ig admissible. Liquid Air is not a Respondent in this 
proceeding. This is not a business exception to the rule. 
The document was not prepared by Mr. Dempster. If he used 
it you can ask him what parte he used and what parts he 
supervized and you can ask him what conclusions he 
crew about the sarket but * don't think txis document is 
adnissible in the form it is in. 

Tf this were a document by AIRCO or BOC, it might 
be admissible but I don't think it is admissible since it 
is a document of a third party. 

MR. THURMAN: Zt hac nothing tc do with AIRCO or 
BOC's activities itself. This represents the company. 

This man is the President of the American operation. He 
is the company. 

JUDGE BARNES: Ask him what he did, what he thought 
abou": the market, what his projections for che market were, 
what possible companies he leoked at for ccquisition, how he 
intended to expand. 

Those quertione my be ~elevant but not this document. 


MR. THURMAN: X think he has already stated he 
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intended to expand. 

One point, your Honor, on the interpretation. We will 
hive the certified copy 
have that at noon and I assume this will go into the xe- 
jected file. 

JUDGE BARNES: That is correct. I will reject 
CX-237-A through Z-25. 


(The documenis referred to marked for ideniifica- 


tion Commission Exhibits Nos. CX-297-A through 7-25 


were rejected.) 

MR. IOPKIS: May I see 2-70? 

MR. DOMINIANNI: A rejected exhibit means other 
Parties would not have acecss te this. 

JUDGE BARNES: I am afraid it might be public. 

MR. THURMAN: We would be willing to offer it for 
in camera treatment. 

MR. DOMINIANNI: Since a rejected Exhibit is the 
Same a8 an accented exhibit, I would ask that it be given in 
camera treatment and not be made available to the general 
public since I note that some coppanies are interested in 
getting copies o7 all exhibits. 

JUDGE BARNES: We wi3l piece it in an in camera 


Status in the rejected file. 
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(The Jocuments referred to marked for identifica-~ 
tion Conmuission Exhibits Nos. CX~297-A through 2-25 
were rejecced (in camera).) | 
MR. TOPKIES: What is Z-207 
MR. KRULIA: That is7unnumbered copy of what we 


provided you with yesterday, 


MR. TOPKIS: I will cheek with Complaint Counsel 


MR. THURMAN: It will be substituted for Berlitz’ 
interpretation. 
By Mr. Thurman: 
Q Mp. Dempster, what was your projection for the indus- 
trial gas market at the tive Liquid Air acquired American 
Cryovenics? 

MR. PIPKIS: Objection. What difference does 
the man's projection in 1968 make to the case? 

MR. THURMAN: It was at the time they acquired 
it -- what was the market at that time and what is it 
like presently? 

JUDGE BARNES: f think it is relevant. I will per- 
mit you to answer that question. 

THE WITNESS: We figured that the long-term growth 
wold be at least 8 to 10 percent and on that basis -- first 
of all it was i412 largest market in the world and at 


these types of »arcentage:: applied to that market gize made 
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it @ most stchvctive market indeed so we had a lot of con-~ 


fidence 


T PATIO . 
paras be Janse e 


VeoEnesis come truc? 
i objact to that, your Honor. 
is another way than thai ef proving whether or not his 


pregaosis has cete true. 


JUDCE BARNES: That is right. That 


by Me. Thurman: 
Q What is th: market like today? 


MR. TOPKIS: Gajeetion, your Honor, with respect. 


Perhaps the witness's forecast or rate of georch is being 


defined down to something iike that -- 


34 


Yes; rephrase your question, lir. 


arket today? 


judgpnent, Mr, Dempster, do you con- 
‘che capability end expertise and 
cae pesduecion and distribution of 


2 Sinilay marr ag to the 
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entry made by iiquid Air in 1968? 
MR. TOPKIS: Objection, your Honor. 
JUDGE BARNES: What is the basis of your objection? 


ik. TOPKIS: This witness could not possibly know 


BOC's interest without being a mind reader, and seconc 


calling on him io respond whether BOC has an interest in 
doing in 1974 tl.at his company did in 1968 calis on him to 
perform an impossible judgment. 

JUDGE BARNES: That is right. I think you should 
limit your question end not make it contingent upon what 
Liquid Air did. 

Did BOC hzve the financial capability, technology and 
market expertise to enter this market in 1973, in your 
opinion? 

THE WITNESS: Yes, = am sure they do. 

By Me. Thurman: 

Q Industrial gases market in 1973 -- what was the 
balance betweer supply and demand? 

A There was a shortage of air separation products 
payticularly I would say in the Eastern United States. We 
probably felt ii only by the first quarter of last year. 
Starcing in the first quarter, since we don't operate in 
heavily industrialized Northeast maybe it did not hit us 
as early but starting in May of last year -~ 


MR. TOPKiS: Could the witness keep his voice up. 
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whaps we cou’. jvsi have it read back. 
JUDGE BARNES: Finish your anewer. 
Tob VINESS: carting in May of last year the 
ted «<o hurt us in ovr Eastern operations 


twelve months chere has been a 


Would you read the answer now, pleas 
answer vias read by the reporter. 
Thuomeni: 
at is tre geographic warketing area of Liquid Air 
tre United Sixstes? 

A It might ke easier to answer where we are not. We 
are 10t to any significant part in the Northeast or Midwest. 
We do have very small operations -- Chicago, Si. Louis, 
Dewroit, Lovisville. 


2S Of the Midwest are you talking about 


not in right through, say, all the way ort to 
Wyoming or Kansas, as well as the industrialized Northeast 
quadrant. 
Q The upper Midvestern portion of the country? 
A at is vight. We ara not in there. I said barring 


a cmall cnpevatic.2 ~-- Uhicaco, Detroit, and the others I 


“ck uationwide other than the 


| 


sti ved? 
a number of siz 
Q Basiaaliy the 
Righi:. 


Prior to B30Cs acqvisitior of AIRCO stcck, 


1a1 producers and ma. cot 
I cake it tart cails for 
inswer. 
RARNES: 3 think so. 


Lneludany: 


were <these rum’ 
Cb“ ection. 
JUDGE ZATNES; at would wa he 
Did you sec any published iInforszat 
No, sir, no pudl: shaed infomation. 
.0 the trasze. 
TEE WEINESS: I would vefer to it as talc in the 


trace of sihich «there is mash talk in the trade in cur incdus- 


that 


Guyrdett. 


BEST COPY AVAILABLE 
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co have Burdett here 


rumor. 
Will strike che testimony about 
I make @ statement. We want 
sow that the industry had knowledge they wer2 looking 
°@ waors. We want te show that memberr 
.@ preducing end warkevcing of industrial gases knew 
around, had some Imowledze that they were 
SUGGS BARNES: ‘Y“hey heard ‘talk in the trade they 
wer2 looking arovnd. The record is cleer on that. 
By Mp. Thirman: 


D> you kno? if anybody else was looking around? 
Nz: Hay we have one minute. I believe 
NIMINTIANNI: Sinee counsel is discussing 
sonething, “ay we heve a two minute break for the witmess? 


JUDGE BARNES: Yes, we will take a ten-minute 


(Whepouncn. a short recess was taken.) 
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fols MH | 
| JUDGE BARNES: On the record. 


| 
) 
11! | 
2m liv. Thurman: 
3 (0 One thing I »issed, Mr. Demptster, when we were talking ey 
4 || american Cryogenics and the size of company and saies and you | 
| | 
| gave the total sales, at the time of the acquisition what was bp 
| ates of industrial gasses by American Cryogenics? 


11Q 1°72 -- I believe you gave the total industrial gasses saje: 


(A It would be about $13.5 million. 
i 
| 


jin the United States for Liquid Air and Dye and Gulf ona pro 
forma basis. What were the totai selec in 1972 of industrial 
gasses in the United States of Liquid Air witrous Dye and Gulf? 
|A {In 1972? 
| Yes, sir. 


I think it was about $26.2 million. 


We have no further cuestions, Your 


MR. TOPKTS: Your Honor, “Me. Xaplan will ecross:-sxamine 
“Mr. Dempster. 


MR. KAPLAN: First, may I call on complaint counsel to 


|isupply any Jencks material on this. 
\ : 
iments. We have no interview reports. 
| 


.MR. THURMAN: I don't believe we have any Jencks state: 


JUDGE BAINES: Do you have any rotes or tapes? 
MR. THUF? AN: We do have sqme notes, but no tapes. 7 


} 
! ad hd * = ~ ™ 
have i sect of serilbling notes by myself a:d some by Mr. Furcell 
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Dempster. 


in an ‘.nterview wit 
These seen to 
) |. noter and they wee not substantially verbatim 
!s7itnes:., so I will not order thesa turned over. 
Me. THURIAMN: &£ may offer notes for your inspection 
1, Of arovher meotinz, with there handwritten notes of Mr. Purcell 
of a neeting with Ne. Dempster. 
JUDGE BARNES: These seem to be o: the same nature. 
Toey ave attornay's notes and not verbatim statements. 
CROSS-EXAMINATION 
j Ey Mz. Kaplan: 
'Q “i. Denvster, since your acquisition of incdistrial iir 


li Peodveis and Amesican Cryogenies the accouning and finarcial 


| records for those rompanies nave been kept on a consolidated 


hacis; is that right? 
NA i take it py that you mean as an intcgvated operation where 
: we don « allecate petween the two, so the answer is “yes.” 
'C So you can't separate ont today the respective performances 
| of wrat: used to be An:riean Cryogenics from what used to be 
Tadustvial Ai» P<cdluccs? 

No, we can’t. 
iQ I suppose szinze you acquired Induetrial Air Products. 
; have mude some chanse;s in the way in whica it is operated. 
‘that right? 


Right. 
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Q In fact, at the time you acquired Industriel Air Products, 
lit had four air seoaration plants ir. the Powtlond, Oregon araa, 
I 4s ti.at right? 

IA Ii had one plant complex made up cf sour units. 

2 Are those vlants still operating today? 

A Two of them ave and a third partly. 

lg The third that is operating on a partial basis is operating 
i) at what proportion of the output that it was when you bought 
| tnduct:dal Air Preducts? 

I don'« understand your question | 
Would you explain to us what you mean -y one of the plants 


, being operetec today on a partial basis? 


|} cost operating unit in the geaTac area, whizh has to be run at { 


“his maviet area we now have a new, much larger, lower 

ALi 
| capacity. So we have shut these down on a cenporary basis. 
9 So you have effected some economies in what used to be the 


| industeial Air Products area? 
The cost of building the plant, no economies, no. 
Economies in the cost of operation? 
From the point of view of production? 


That's rigire. 


Fardon? 


No. 


A 
Q 
A 
Q 
0 A No, sir. 
Q 
A 
Q 


Wn other wouis, it is now costing you as much to produce 
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ae a NS 


: is now costing us more because we have a new plant in 


ee 


Q Putting aside the -- your unit cost of gas in the Seatile 


and Yacifie Northvest area is higher or lower than it was when 


j you bought Industrial Air Products? 


» 
— 


Higher. 


Has the cost of power risen in that area since you bought 


Inductvial Air Products? 


a ee  mrsinaaniatesemsmmmemeenet 


Yes. 
Q By what proportior, if you know? 
he 


A I don't know off-hand, but I would guess it is off th 
order of 30 percent. 


Q Wnat prporticn of the cost of air separation gasses is 


attributable to pcwer? 


A The operating expense outside of capital charge may be 55 


| percent, but the main cost, of course, is the capital charge 


of the plant investment, which is the reason why our costs are 


highar because we have a new $5 million plant. 


1 Q Presumably you built your new plant in the Seattle area 


; 


eet a an i tg a A er mea 


5 


ecause you thought ultimately it would have a greater profitabilit: 


Sa aa ane 


of Liquid sir? 


A There is e shortage of supply. We needed product. 


Q You huiit wor pient in the Seattle erea because you though 


it would have ae greater contribution to the profitability of 


i , 1469 | 

i Maia Air chan the facilities you closed dewn; is that ceiiuenel 
I can't give a simple answer to that question. If you are 

alking, in the lonz-run, we needed more frocuct. Ve were short | 

| 

supplies, we nad «© build a plant. j 


You a@id not biild that plant because you felt it would hurt, 


the profitabilicy of the company? 


Over the lorz term it would contribute? 


| 
i 
I 
|, A Ii: does on an int 
7 
I 
i 


> OF course. 
9 There ie no way or separating out the effect of that con- 
l toibetion frem ‘ihe oldexv American Cryogenics' operation, is 
| there? 
t is veoy difficult to allocate expenses. 
1 Q At the time you bought industrial Air Products, that company 
sas a profiteble operation, was it not? 
Right. 
I believe you testified that the sales of American Cryo- 


'genics at the tiue you accuived it was about $20 million, is 


| that right? 


About $13.5 million of that was in industvial gasses? 
Right. 
And the sales of industziel gas produets was $18 million 


shen you aecquirrcd 27 


ra R Le lage * 


{industrial Aix Products in industrial 


sound 66 percent, which © pelieve is 


> 


“he order of 60 percent of $13 million. 
ilijon more 
other way ¢ Thev are 


|weldin products. «< think IT said it was about 


4] Apout G7 mili lon u2ze or less in the sales of gasses when 


bought 
Right. 
{Le sales of (35 ae yee i Gulf Oxygen were both a r.ut 


each? 


dow mach of ‘.¢ sales of Dre, when you acquired it, was 

) atte: butable to in 
my recollection aboit 59 

(percent gasses. 
5Q OF Guir? 

I said probralv ess thin 30. 

ac would ve avout $3 million neve 
of 10? 


G9 aaq 
Vo 332. 


ru.iees in the Un.ted stetes today, 


Creme uro. Se Core weit Ceenenie ei ase Gf) Clevelerns 


witii sales of d:Cusivial gasce3 is hin bho eae ase 


a 


Re you know 47 3a] 4" n $8 milltor other thir 


prnsnetnenncntn 
AD 


2 
re) 
rel 


enpanies T have 


Ma. THURIAL pack len Trere i o foundaticn iaia 


: 
. 


RYES: Ye does not need a fourdation [ar a 


ee Tn cheep aabeecdeon-ehepigeanoaieaentionsh 


question Like thay. What foundaticna 
Fow ne krcws * Ba 8! I guess fe can 


Say. no, he does act hnow. 


2 


7R. KAPLAN: Could we fave the qucstien bac 


Aa 
g 
oe 
w 
a 
7 


THE WESNESS: The fact that £ say I dcn't now ccec no 


ms : WeLper'€ Supply 
I would believe National, would be 


cemreencn arelhy-eue wien tateseattnec t= seam seahtite male ncaa ~ agents LOE ELI tt at RE AE CLOG Se AER A Re ie ct 
7 ¢ 


4 
4 


E 
~ 
: 


gasses, but I don't: knew. 


w OO 
aoe 


Po) 


| 
| 
| 
| 
| 


> 


ae CR = 


rea] 


know, are the saics of Ao tic:.al Gasses over 


Objecticn. This is beyeng the geope 


35 watnerces 


*~ 
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asses? I did not near your answer. 

For me personally, certainly. 

De you have some criteria that you personally apply in 

eciding what is and what is not an industrial gas? 

No, Basically the business, as I know it, and as, we are 
involved in it, is basically the heavy investment in air separa- 
tion plants. If in the packege of gasses you can market a 
profitability, you are going to do so theough welding supplies -}; 
|hell, we sell hats and we have a place selling milk. If we can 
= a buck, we wiil do it. 


MR. TOPKIS: Now we know what the industrial gas 


business is. 


MR. THURMAN: Your Horor, I move that remark be 


stricken. 


JUDGE BARNES: The remark of counsel will be stricken 
from the record, Mr. Topkis. 


MR. TOPKIS: I apologize, Your Honer. 


By Mr. Kaplan: 


Q Mr. Dempster, what is the present state of competition in 


I 
H 
' 


l+he industrial gasses business in the United States? Is it very 


| 

;competitive in your experience? 

, I would say extremely 69. 

” 


WR. THURMAN: Objection, no “efinition of "competition 
{ 
§ 
? 


‘It is the .orm of the question. 


es 
i 
| JUIGE PARNES: Rephease your question to satisty Mr. 
i] 


‘ 


: conpatition between industrial gas 
‘asain mn the Unit States in the sale of industrial fasses? 
Objection to the form of the question. 
JUDGE BA’ NES: Ace you objecting to "vigorous"? 
MR. TAUKMAN: ‘Yes. 


JUDGE 34kniS: Do you know what “vigorous” means? 


THE WiTdeSS: High enough to make a profit. 


THE WIT ESS:  wovld say the competition is very 
sever s. 
iBy Mr. Kaplan: 
;Q Would you say there is competition anong the industrial gas 


companies in the United States in providing scrvice to customers? 


Hf 
{! 
|! 
| JUDGE BARNES: You can answer the question. 
if 
' 
1 
i, 
| 


| A Yes, siz. | 
Le dew would you charact:fize the state of that compet.+ion? 
it is very strong. 
competition ameng industrial gas companies in the 
LA pesesreh aud development? 
I would beiieve so. 
How would you cheractezize that competition? 
{realty could not coment. 
[ kelisve vou testified carlier that beginning about a year 


some ghervagcs in av,dustwiai gasses -- end I believe you 
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iNav 1973 date, there werc, in Fact, simplus2s 
of air separation gasse; in the United States. were there act? 
Right. 
And there hac been foo some time, is ¢hat correct? 
Right, but you have to prohaoly define ict. Sometimes it is 
in a poeket area, but in general terms you era right. 
| also of the current shortaze, isn't it? There 
there are shortages of «ir separation gasses 
end pockets where there is not, is thet right? 
That's right, and I think <he shortage in our indus ::y 


‘ean be comparcd co the shomlages ve have in a lot of materials 


shorteges have eccurrsd in recent months 


on a sporadic basis in terms of geopraphica’. area, is that cor- 


;rect. they exist some places and not others? 
In recent icivchs -- it probably began early last year. 
In facet, thors hee been some construction of new air separa 
1 plents botn zonpleted and announced within the last year, 


> cor7ent? 


Air has just completed a plant in S:attle, 


GeoK 12 
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1 lA That is correct. 


2 {1 Q Ané you have an announced air separation plant in the 
Carolinas, is that correct? 
1A Yes. 
What is the oxygen capacity of the South Carolina plant 
scheduled to te? 
JUDGE BARNES: Is that confidential information? 


THE WITNESS: Yes, that is confidential information. 


I can't hear you. 
We have not published that information. 


We will not press that then. 


You ape aware, are you not, of announcements by competi- 
tors of new air seoaration plants? 


Yes, many of them are not in our parcicular area, s>2 I do 
i, not pay that much attencion, but there has been a number as I 


{ 

= 

i 

@ Tc sum it up, is it accurate to say the companies competing 


, in the industrial gasses business today in the United States 


lave corpeting to fill the shortage of supply at the current time} 


that right? 
Yes, sir, very much s0. 
Do you have any reason to think the companies in the market 
pancig fen have ti¢ capability of meeting that shortage? 


iA No. 


A vey 559 
1477 
I would like to qualify that. We had ‘mite a long list. I 


woula say the capasilities rest mainly with the larger ones. 


But the large» ones at Jeast can fill whatever short:zes 


Yes. 


And are movine to do so? 


i 
Right. | 
From your obs2rvation? 


Right. 
You testified earlier about the acquis:tion of American 

to the making of that acguisi- 
did you have some estinate of what the Liquidation value 


4 


iof the American Cryoseniecs business was, chat is, the value of 


| 


{ 


the business sold on the auctioa block? 


|A I would have to say that we hac no estimate based on any 


t 


‘type of evaluation whatsoever inasmuch as we never saw one piece 


li 
{! 
ere therefore, we made a wiid guess; if worse came to worst, it 
;could not go less “:han $20 million. 

{ 

{ 


of equipment or visited one plant prior to making this accuisiti¢n 


Uitimateiy what you paid for American Cryogenics was $6 


.an aggregate cumulative par value of $19 million, is that righi 
MR. THURMAN: Objection. It is a relevancy objection. 
outside tno scope. 


JUDSE BARNESs Fowi permit the onsvwear. 
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THE WITNESS: Effectively that is right. It is not 


| 
{ 
| 
| 


quite that simple. 
i] 


ipy Mr. Kaplan: 
The preferred stock at the time it was sold to Jersey 
tandarc, there wes no market in it, was there? 
4 warket --- 
There was no vublic trading in the preferred? 
No. 
There is not today? 
There is not today. 
Se there i3 no market value Sor that preferred stock oe 
or today? | 
Thet is correct. 
MR. THURMAN: Objection. It is outside the scope. 
it believe Your Honor will recall we were not allowed to proceed 
|| on the acquisition. 
JUDGE BARNES: Are you trying to say he overpaid or 
underpeid for the company? 
MR. KAPLAN: I am not going very much further at all. 
I am trying to demonstrate what Liquid Air paid for the company 
i 
iat the outsid?: was not much more than they could have sold it fo 
i 
lon the auction biork. hr. Thurman was trying to establish a 
i motive for that catry and that seems to be a good one. 


MR. THUR4AN: I think counsel misunderstood my motive. 
He hus ebout exhausted this subject 


| 
: 
j 
iF 
! 
} 
! 
| 
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THE WITNESS: Meybe in today's wor 
| s20 million, what #e know today, I don't know if that woild be 
| true, so what you are saying, you are making a lot of sunposi- 
[Hone here. 
| By Mr. Kaplan: 
iQ Correct me " am wrong, but i believe the supposition as 
| to the liquidation value was made by you, not me. 


? 
i Based on the working paper you saw written in Lorer 


? 
Shanlake in 1968. 
Q That was the sest of Liquid Air's information at that time? 


Sure. 


f Q That was the information you had when you made your agree- 


That is correct. 
I think you testified on direct that in 1973 you thought 


that BOC had the financial capability, the technological ability} 


j 
} 
i 
in 
il 
| 
| ment with Jersey Scandard, correct? 
a 
| 
: 


and the marketing expertise necessary to enter the U. S. indus- 
trial gasses field; is that correct? 
A 


Yes. 


| 
| There were certainly other foreign industrial gas preducers 
| as to whom you could make the same statement, isn't that co? 
LA Certainly, I cuess. 
t Which ones would they be, sir? 

LA 


I would say Messer in Germany. 
‘ 
i 
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Messer Greisheim of Germany? 
Yes. 
What about AG. of Sweden? %o they have the technical 
ability, the technological ard macketing «epercise --+ 
I am not familiar with that organiza‘cion. 
'Q There is a muititvde of companies that have the financial 
resoroces necessary to enter the American industrial gaeses 
|' field, isn't 
Right. 
As a matter of faet, the financial resources that 


necersery in your case, Liquid Jiir‘'s case, consiste 
' J i 4, 


| oad 
Mw 
re 
bs] 


sina Sar eeticepinestinaannstcesmenin nemetbiann 


notes and $19 million worth of stock? 


tec nology is concerned, thore are certainly a 


| 
| 


ies that possess the tcchnological ability to 
| manufacture industrial ¢ 
fou can buy a plant. 
Q [rceed a number of American -- that is, United States -- 
' steel companies have bought and cperate air separation piants, 
n't that true? 

A True. 

Q A rumber of Anerican chemical companies have done the same 
/thing, have they not? 

Correct. 


Tiere are 1 ataber of Aner’: enical companies engaged 


WUGLNSASS tCcc.ay: 


of course -- there «re aiso a number o£ 


acture hydrog2n in 


‘umpanies which mani- 


helium in the United States today? 


nipanies have the Financial resources 


che Unite:: States, is 
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MR. THURI{AN: Your Honor, we wili 


companies produce for their own use, but do 


MR. KAPLAN: The witness has just 
dioxide and helium. 
THE WITNESS: As a raw material, vy: 


li By Mr. Kaplan: 


| 
iQ You also ercsponded to Mr. Thurman that BOC has the inucketing 


‘expertise to sell industrial gasses in the United States? 


' 


iA I assume they tave. I don't know. 
You assume they have? 


I assume they have. 
1Q As a matter or fact, would it not be possible for any 
| compa ny witn adaqucte financing to hire marketing expertise in 


‘ 


| the industrial gas3es field 
I would say that is feasible, yes. 


Yeu have been aware for some time, I gather, that BUC, 


Pi 


esser Greisheim and Linde of Germany have had ihe financial, 


itechnological and marketing expertise necessary to enter the 
} 


i 


iU. S. industrial gasses field; is that correc? 


That is correct. 


You have been aware that numerous stec!, chemical and 


ljability <o do the same thing, is 


I would not jut ihe echonicel and fuel companiesin the same 
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boat because you are talking about countries where their plants 
are an. you de not transport our produet more ‘than 200 or 300 
iile 0°) Y2 teltdag about a poecket-type of operation. 


G f thx: steel, petroleum and chenieal companies 


They know how to manufacture the gae. 
And there ac2 numerous suppliers ef air separation plants 


from wnom they could purchase plants if they w2ee so inclined, 


1 
{ 
| 
= t operate air scoaration plants know how to do that, LOL CCT? 
{A 
ie 
is thac right? 


18 


| MR. THUR IAM: Objection to the form of the question. 

} By Mz. Kapian: 

1 Q Air Liquide will seli to all comers? 

iA That's right. 

, In your experience other industrial gas com} »xanies have 

| sold other separation gas plants to other companies? 

A For on-site cperational work, yes. 

Q By purchasing <= plant, any cf the petroleuwn, steel, chemica! 
and pevhaps other conpanies who have operated such plants in 
plant could manufacture industrial gasses in the United 

States, if they were so inclined? 

‘A They coule do so if they had the on-site requirement. 

iQ They could dc so for sale if they were so inclined? 

A They could. if the market azea in which their plants are 

would allow . the: to operete. 


. 
| 


.Q You have beer aware of chat fact for a number of years,. 


if 
jis that true? 

{ 
iA Right. 

a You have been aware of the fact that any of these companies 
 woule have hired industrial expertise in this field for a 
‘dion of years, is that correct? 
lA That is correct. 

9 In these years of awareness of the ability of British 


| Oxygen. Messer, Linde, and any number of U. S. companies to 


| enter the industrial gasses field in the United States --- 


JUDGE BARNES: What is the objection to the form of 


the question? 
MR. THURMAN: Characterization of "in the industry." 


JUDGE BARNES: Would you rephrase your question, Mr. 
; Kaplan? 
I! By Mr. Kaplan: 
| Q In the year scinee you have been aware of the ability of 
| various companies to enter the U. S. industrial gasses field, 
you have made decisions for iiquid Air or participated in such 
ees Senor to raise or lower prices of industrial gasses, have 
you not? 

MR. THURMAN: Objection to the form of the question. 

JUDGE BARNES: I will overrule the question. 

MR. THURMAN: Your Honor, he only stated he knew of 


r around. Th: form of the question was 


MR. THURMAN: Objection to the form of the question. 
| 
| 
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I "various companies." All of these people are going to enter. 
| ; BATES: He said British Oxygen and Messer. 

| MR. THURMAN: Messer wes not Looking around. 

MR. KAPLAN: Let me restate the question. The witness 


testified numerous caupauniss had the capability to answer. 


Me. Thurman, please let me finish. 
MR. THURMAN: I didn't say a word. 


By Mr. Kapian: 


| 
| 
| 
: 
| 


0 During the years in which you have known of the capability 
xygen, ‘Messer, Linde of Germany and other Amurican 

| companies to embaric on the production and sale of industrial 

os in the United States, you have made the decision to raise 


or lower prices for Liquid air? 


| 
| 
A Not in that regard at all, because there was never any 
. | threat at any poin:. 

: MR. THURMAN: Objection. 
| 
| JUDGE BARNES: Your objeetion is overruled. 
| THE WiTNMSS: We were never involved in any location 
jwhere there was avy threat that entered our minds. 
iBy Mr. Kaplan: 
ia I think you axticipated me. You never regarded the possi- 
panity of enterin:; the U. S. industrial gasses Field by companies 
jnot peesently in ic as a thereat cto Liquid Air. is that correct? 
JUDGE BARNES: Let's make that cucstion “prior to 


{ 
j s e 
a of 1973.°' 
i 
j 
i 
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THE WITNESS: I got all the threats I 

é any difference if there is one more 

at night. As I said, we are not in the 

if British Oxygen wanted to work witi. Burdett and be 
|i very Dusy straightening up that company, they would not be 
Ht 
| bothering us for quite a while. 
{ 
i 
By Mr. Kaplan: 
lig $e the possibility of entry by another firm to the U. S. 


§ 


| eacse s business hes never affected any pricing decision which 
} you made on behalf of Liquid Air? 
lA Wo, it has not affected it. 
lg The same would be true, would it not, for aecisions cn the 
‘aie or decision of not to construct additional caoacity 
uld st not? 

That is correct. 


The same would he ‘true about marketing decisions within 


, the Yaited States generally, is that right? 
Tre same would be true about decisions thai you made 


regarding research anc development efforts of Licuid Air, is 


MS KAPLAN: If I may have just a secord, Your Honor. 


Youe Hoam, no furthe» questions. 


4 
' 
| 
Tret's right. 


WR. THURTIAN: May ts nave one minute? 


; 
oY 
is) 


| 
MR. WADE: I do have a quescisn or tio. 
i 


AY M. Wade: 
iQ Me. Dempster, did you testify thet your production or sale 


i i ee ; j 
jor carbon dioxide stated as 4 percentege of your total sales 


5 


fi'wvas rather email; is that correct? 
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| 
| 


} 


j Yes. 


Is that a cefrigerant gas as you used the term earlier? 


Le) 


ra) iA No, CO, as such. 

9 ik What other gasses would you include as a refrigerant gas, 
ig [iif any? 

if n In the Northwest area we have a very omail operation of a 


, 


12 |i freon type. Mayb: I should not use thet terminology. Westron 


tee 


13 is what it is called. if am talking less than $100,000. It is 


bs 


i4 jivery, very small. 


a CA ANRC ee ELL AS Ae NE EL A ALTER att ts ne eee arene EER 


There are companies in the United States who produce and 


more ecarcbon dioxide as a percentage of their iniustriai 


fF gasses as you have used the term, is that right? 


I take it that oxygen, nitrogen, hydrogen, helium and 


‘ 


other industrial gasses, atmospheric and otherwise, have differ- 


ent end uses and, chevefore, different customers for the basic 


‘core of their individual sates; is that corrent? 


23) A Yes and ro. fou could have one customer using all these 


igasses, but the end uses are different. 


iQ I take it also that the introduction of the basic oxygen 
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furnace in stecl-making inereased the demand for oxygen, 


that correct? 
not necessarily inerease the demand for othe: 


That ' sright. 


Therefore, when you gave a figure of 10 percent as a long- 


‘term growth rate for industrial gasses throughout the United 


OS aes 


| States, was ‘hat an overall figure? 
DA I said 8 to 10. 
Ig I understand that, but is that figure covering the broad 
| range of what somebody might term industrial gasses? 
Surely. 
And it might vary from one industrial gas to another? 
Yes, it would, very much so. 
Tat i0 percent, a statement in terms of volume oO: 
| dollars? 
aA i would say it is in terms of volume. 

1 Q Mo. Dempster, are you aware of any United States ecnpanies 
' not now in the industrial gas marketing business that conducted 
studies internally or by hicing consultants of the industrial 
‘gas business tc d: termine whether they vould go into that producp 

' Jon and sale cf cne or more industrial gasses, and I wil! say 
ag a time period? 


experience. 2c has not cane to my attenticn 
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not familiar with that. It would not surprise me, but I could 
;not recollect the same of anybody who has done so. 

{ 

1Q Do you market atmospheric gasses which are produced in 


ir separation units in the States of New York or Connecticut 


i 
{ 
i 
H 
‘or Pennsylvania? 

No. 

You do novt? 

No, we do not. 

How about Ohio? 


Yes. 


Where do you market those in Ohio? Do you purchase them 


We purchase. 

You purchase then? 

We purchase them, yes. Our sales in Ohio would be very, 
very small. 


Have you had an aire2paration unit in Hamilton, Ontario 


| or has Canadian Liquid Air? 


A They have, yes. 
Q What percentage of the output of that plant is sold in 
‘the United States, if you know? 


\ 

Na Very, very small, but I couldn't teil you. 
Q Did your company or any of its affiliates make any bid to 
purchase Liquid Carbonic Corporation from General Dynamics 


Corporation? 
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Loe a Bid. ne. 


B hey 


"c you ever express an interest? 


When did that occur 
I was not directly involve I am not sure if it was late 


1 *66 or in 1967. 


1Q Of course, your company did not purchase i: or any stock 


lin Liquid Carbonic? 


LA That's right. 
De you know who else bid on Liquid Carbonic -- 


‘sold by Gensral Dynamics? 


4 
I frankly do not. 
MR. WADE: I have no further questions, Your H Aor. 


REDIRECT EXAMINATION 


ic Mv. Denpster, was it your marketing expertise in the indus- 


$ 
{ 
iY 


’ 


0 
7 | trial gasses market that turned Anerican Cryogenics around? 
| MR. TOPKIS: If didn't hear any of that. 

| JUDGE BARNES: Reré the question. 

: (The reporter read the question.) 


MR. TOPKIS: We would say there was © substantial 


MR. WADE. We would so stipulate. 


h By Mr. Vhurnan: 


| 
o sae made py Mr. Deapster. 
i 
j 


1Q Mp. Dennste>, sinec: this is a growth industry, referring to 
ti 
i 
‘ 


i 
i 
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the industrial gasses market in the United States, in your judg- 
ment is it conceivable that firms in the industry will find it 
necessary to regularly expand is production capacities? 

MR. TOPKIS: Objection. We are back on direct. I 
| have not heard a nore leading question on cross. 

THE WITNESS: I mean if you --- 


JUDGE BARNES: Just a moment. 


who was building nsw plants and what areas, so I will permit 
this on redirect. Do you recall the question, Mr. Dempster? 
THE WITNESS: You were asking do I see additional 


expansion due to the growth of the market and such. You can 


' 
I believe on cross~examination Mr. Kaplan did go into 


'do it by arithmetic. If there is so much capacity in tons per 
ae and you are growing at a certain rate, you could pretty well 


| 


figure out the additional tonnage required. Then the question 
‘is where it is going to be, but there definitely has to be an 
increase in production capacity. 

MR. THURSAN: We have no further questions, Your EH nor 

MR. KAPLAN: No reeross, Your Honor. Thank you, Mr. 
Dempster. 

MR. WADE: I have nothing further, Your Honor. 

JUDGE BARNES: Do you seli industrial gasses to 
distributors? 

THE WITNESS: We do. 


JUDGE BARNES: Have you purchased any ownership of any 


al4v2 


stributors since you have been in the U. S. market? ; 


a. 
ey 


THE WITNESS: The answer is "no." 


JUDGE BARNecS: What percentage o” your 


industrial gasses in the year 1973 were to distx ibutors? 


would be of the order of 15 percent. 


Se Re 


MR. WADE: How much? 


THE WITN2SS: 15 pereent on a dolier basis. 


JUDGE BARNES: You stated you did not consider voi 


—. 


ema te eae at et te eet LC OC, ACL A OS A CCT 
: = on a ee ee 


| 
| 
THE WITNUSS: I wovld give you a rovgh estimate. It 
| 
{ 
1 


'tial market entranig in pricing. What are your major considera-; 
tions in pricing, in setting your priccs? 


acne sce enema gi 


THE WITNESS: What are our major considerations? 
Setting prices? 
JUDSE BARNES: Yes. 


THE WITNESS: We teie-to look at th: market area of | 


price leader, 


| the plunt where w2 are located, but not bhaing the 
| it ic a question of more or less decidirg which business we coulis 
| not supply at a profitable price, our own costs and distcibution 
‘costs within the plant market area where we cverate. 

JUDGE BARNES: Are there any other questions? 

MR. THURMAN: No further questions, Your Honor. 

MR. KAPLAN: No, Your Konor. 

”) SUDGE BARNES: Thank you, Mr. Dempster. 
a 


(Witness excused.) 


JUDGE 84" > Shell we edjourn now and come back 
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MR. THURAAN: Fine, Your Honor. 
(Whereupon, at 11:45 a.m. che hearing recessed, to 


reconvene at 1:39 p.m. of the same day.) 


1:30 pa. 


Michael 


Lod as a witness 


sworn, testified 


Glickmea & Curtis. 


DITGCT FXAMINATIOU 


tate your name and address. 


lijebael Loveman, 13900 South Par 3oulevard, Shaker 


Ohio. 
What company are you employed with? 
Burdctte Oxygen Company of Clevejand, Lac. 
capacity are vou cnployed ty ‘chat company? 
Poesident and Chic:f Exeautive Officer. 
liew long have you aeld chat position? 


itis: £ heve held since 2.663. The Chief 


fc:ie co» five yaars. 
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577 
What ave your duties and responsibilities? 


the bucis sicps here. That is the best w2y I can give 
o you. iicutd say complete and total :»esponsibility. 


Have vou held any other positions with that company? 


Could you ¢etail your experience? 
I started with the company in 1955 ard have been in various 
capicities, administration, sales, marketing, operations, 


etcatera, Tinencial involvezent. The only other officer title 


that: T had was vice president in charge of administration, which 
was aoproxinately 15 years ago. 

Q is ycur company civided into div:.sions? . 
A Yes. 


Q What are those divisions? 


Ye heve ar. Iadustrial Cases and Equipment Division. We 


djary which is in the specialty gas bureiness. 


What products are produced by the Industrial Gases” 


have a medical equipment division, and we have a wholly-owned 


igion? 
A Industrial fases produces oxygen, nitrogen, argon, acety~- 
lene and hydregen. 
Q Are these any gas products not procuced by your company 
which are 301d tinrough this division? 
A Yes. 


0 Could you i¢gentify those gases? 


sue undevstending of “hat tera is? 


eed 


. | 
those gases zvplicable tc some jj 


' 


the distinction, 


j 


direct customers 


tne net sales of 


million ~w $13 mililon. 
were there cit. paniss in the Unit2d 


vactur 


‘hose scorpanies? 


cuestion ran tagcured? 
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By Ur. Purcelri: 
Q Industrial cases produced and distributed in the United 
States? 
A To the best of my knowledge, Pacific Oxygen Company, Dye 
Oxy:zen Company, Gulf Oxygen, Alabama Oxygen, National Welders 
Supvly, Northerz. Gases, Burdette Oxygen Company of Norristown 
and Syracuse; Liquid Air, Ine, not known as Liquid Air at that 
tine; National Cylinder Gas Division, Liquid Carbonic Division 
of Houston Nacural Gas, Air Produets and Ehemicals; Aireo, Inc. 


the Linde Division of Union Cerbide. 


I may have missed one or two. 


Selox? 

Yes. 

Yas Souther: Cryogenics? 

In the sense of carbon dioxide, ves. 

Was Big Three Industries? 

Yes. 

Mr. Lovemar., I would like. to go back to the sales figures 

I might. 

Did you include any medical gas sales? 

No. 
Q Approximately what were your medical gas sales during 1972 
A I am cueing ten-month figures because we are on a fiscal 
Febcuary 28 schecule. So for ten months for calendar 1972 our 


saliis must have been approximately $2 million to $3 million. 


Le 
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sould you scace for the reeced what 


Mit vear ends February 2 -3, @& the year might 


could you give us an approximate figure for 
for your medical gas seles 
iaately 32 million. 
econpenles manufacture and distribute 
states duving calendar year 197 
“h2 four lorgent comvanies who 


industrial vascs i: the United 


MRe SOPKIS:), Object.on the ground this witness 


the best evidence ef what the complaint counsel are seeking 


ne CuT. 
JUDGE BARNES: iim. Purpose aave the actual sales 
fi.eirwes. What is Mr. aa s timate going to add to i+? 
By lip. Puroell.: 


“fo, Loveman: in what aren of the couns:y does your company 


wid-west, primarily. 


sie your four largest vomopetittacs in that area? 
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best testimony of his competitors in his area. 
Mik. TOPKIS: The Commission is not asserting any such 
market, so J submit it is irrelevant. 
JUDGE BARNES: That is true. Proceed, Mr. Purcell. 


MR. PURCELL: Your Honor, may we have a one-minute 


(A brief recess was taken.) 
MR. PURCELL: Thank you, Your Honor. 
By Mr. ere 
Q Going back to the sales iigure for just a moment --- 
MR. TOPKIS: May I request <hrough Your Honor that 
Mr. Purcell keep his voice up. I can't hear hin. 
By Mr. Purcell: 
Q Going back to the sales figure again for just a moment, 
could you estimete your industrial gas sales for the calendar 
year 19727? 
ae Our total industrial gas sales? 
Q a 
A Somewhere between $12 and $13 million. 
Q Mr. Loveman, does your company belong to any trade asso- 
ciation dealing with the manufacture of industrial gas? 
A Yes, we do. 
Q Could you identify those trade associations? 
A We belong to the Compressed Gas /ssocietion and we belong 


to the International Oxygen Manufacturers Association, 


‘our business Judement 


ay On CNSePI Ae an ape is. Cus aourcry whera 


ale | 


JIDGE 
The qucstion is formicss "‘t callie for 
Seet Mo. Loveszan cacs not want to leave 


Obie 


das your company pull: 


last three ears? 


your company during | 


HO. 
Do you 
es. 
Could 


ft 2S 


you consider when your coempany built ¢ 
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JUDGE BARNES: What problems did he encourtsr? 

By Mr. Purcell: 
Q What problems did you encounter? 

MR. TOPKIS: Could we have the time established? 

By Mr. Purcell: 

Q When was your plant built? 

A Between 1968 and 1959. 

Q What is the capacity, daily capacity of that plant? 

A It is ratec as a $00 ton oxygen plant? 

g What probiems did your wanes encounter when it built 
that plant? 

MR. TOPKIS: Again, problems with labor unions, 
problems with ccrpetitors, probiiems with subscil underlay or 
what? 

MR. FURCELL: Your Honor, I believe Mr. Loveman is 


familiar with the problems that his company encountered. 


JUDGE BARNES: I am sure he is, but what is the pur 


pose of adducins this evidence? Do you want to show difficul- 


ties entering the market? 


MR. PURCELL: Yes. 


THE WITNESS: What difficulties did we encounter at 


thac time? 
By iim. Purcell: 


Q Taat is pight. 


7 A at was not © matter of difficulty £n the marketplace. 


It 


538& 


basic plent 


‘that was caused 


<9 capital requirements for 


cuplain whet considerations? 
Your Honor, in ordee to build a plant 
rcad money. 


PARNES: Die he have diffievlty in obtaining 


‘fy. Puveeli: 


ve difficulty in obtaining exzpital to build that 


Sid not. Ac ve pan into prebiems and we had 
peowed on a sicrt-term basis “io pay for the construction, the 


che deleye oawised a neogetive pieture to our 


us a pesubt we ven. inte difficult.es oa our long- 
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financing. 


i Q Did your company encounter any problems with regard to 


| bacl=-up capacity? 

| A Back-up capacity, yes. The plant was late in coming on 
stream. As a result, we had a target date or contract date tha 
we had to be on stream. The fact that we are not on stream 


t meaéct we had to supply product. We were unable to do so, e0 


which at a later date he come back to us and insisted we rein- 
burse him for the cost of “hat product. 

: Q After the plant wns constrvected, did you encounter any 

| difficulties in selling ali the product being produced at that 
particular plant? 

1A If your question is was all of the product sold out when 
we initially came on stream, the answer is certainly not; it 


was not. 


oru customer went to the open market anc purchased product for 
' 
i 
| 
| 
| 


Q is that plant presently operating at or near full capacity | 
A Yes. 

Q How long did it take the plant to produce that particular 
product? 

: A Approximately three to four years? 

Q hiv. Loveman, is any industrial gas presently being produced 


by your company and being sold in Caneda? 


WA Yes. 


AR. TO°?KIS: I au net sure I understand that question. 
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or 


crRestion mean preduced and sold in Ceonado or produced 


4 


anc. sold in Varcdeca? 


toner, I would like to have the 
witness iuantify two exhibits o7 comp..aint ccvnsel, iden:ified 
SK-26:5, and Cx-239. 


ir. PuscetL. : 


| 
| 
| 
| 
| 
| 
| 
{ 
| 


Loveman, coul 


one dated Octob< 
“ely voeferring to 
TOPKIS: They heve stipulet ’ these documents. 
from their files. 
They ory stipulated to authenticity. 


tT did not know they stipulated =o content. 


a SF a Ae 


world like to move these two documents be admitted in 
eviierece in those proceeding. 
MR. TOVKIS: No objcoc.on. 


TIDGE FARNES: TT will. cecei:c Commission Exhibits 245 
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and 289 in evidence. 
(Tre documents ceferred to, heretofore marked 

for identi fieation as Comnission Exhibits 245 and 289, 

were received in evidence.) 
By Me. Purceil: 
Q Are you acquainted with any present or past employees of 
Canox and BOC? 
A Yes. 
Q Can you identify those employees you ere acquainted with? ; 
A As far as BOC is concerned, I am acquainted with their 
chairman, Mr. Lesiie Smith, Mr. R.C. Hesketh-Jones, who, I 
believe is one o! the managing directors. 

I em familiny with the Canox people, J. Allan Perham, the 
chaioman, Me. Haiold Agar who I believe was or t.ill is ina 
financial capacity with Canox aud Mr. Ray Leow who is the presi- 
dent or the managing director of Canox. 

Q Are you acauainted with Mr. I. Greenfield? 
| A I met him one time. He was with BOC at the time I met him, 
1 Q During 1968, were any meetings held between yourself and 


' any of the Canox or BOC employees you have identified? 


1 A Yes. 


; Q Who was present at those mectings? 
a As I recali, Mr. Purcell, the ohly meeting that I remember 
| Was a meeting wherein Mr. Perham and Ms. Greenfield and myself — 


| ware present. 


C:timately when cid Zee2 durin: 19687 


Jonuary o: 


of 19368 ov 


ke placa? 


meeting? 


this count>:’ on a taur of the 


beLleve that they were inves- 


Yor Janox into cer- 


te3. ov it could have 


- 


suce which, not necessarily 


BOCs Lf arn neve’ 
recall it, 


think primarily i12 ths fields, as 


equipment manvfacturing 
could have been in the urea of manufacturing of elec- 
né v2iding wire and areas guch as this. I do not 


-” 


Fically recell any recolleution as to gases themselves or 
having: to do with the manufacturing 


gonsidering discussions 


O:: ‘ages. 


MR. MAILAN: Might we have that answer again? 
JUNGE PARNES: Read it: back, Mr. Peporter. 


“© answer was reac. by the reporter.) 


{ ri 
vom 


fen 
yp Ite. 


By (ie. Parcels : 


Gi ee! Noe 


been disuussed? 


MOULE ihe EubIect of 
Jmose aaveliag could have 


Whe OPAL es 


$89 
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been diecussed. Mr. Loveland his given us his best recoilicction. 


te 


JUDGE BARNES: That is true. 


® 


By Mr. Purcell: 


| 

| 

| 
4 | Q fe. Loveland, during October 1970 was there any comnuni- 
5 | cation betveen yourself and Mr. J.A. Perhain of Canox? 
S) | A Yes. 
| Q In that communication, did Mr. Perham on behalf of CAnox 
a | express any interest as to the acquisition of any of the assets 
9 | of Burdett Oxygen Company? | 
10 | MR. TOPKIS: Objection, Your Honor. If the communi- 
i1.| cation was written, I will have no objection to it. If it was 
12 | oral, that fact should be establis»ed and its contents elicited 
13 in a manner other tian this misleading manner. 
14 ! 
15 counsel number --- 
16 | JUDGE FARNES: I would like to have the question 
17 || mead back. 


coe neem = on 


(The pending question was read by the reporter.) 


MR. TOPKIS: The document is in writing and I have 


no objection to its receipt in evidence if it has not already 


been received. 


| 
MR. PURCELL: Could Mr. Loveland refer to complaint 
JUDGE BARNES: He can ask him if there was a communi-~ 


cation. Jf you want to Imow if it was wirtten or oral, you 


can ask him on cross-examination. I thought the question was 


proper. 


a 150% 


MR. TOPKIS: Jen's it 


TUDGE BARNES: I don't think so. ead it again. 
MR. PORKIS: 


$3 spestvull,; subait the way to 
ask tiat question is if WALLA: 


vas oral, what was 


ee 


Fac 7 Tf Tt a * * 
‘GE BARNES: ORE Vay 


Loveran can 
ans.eo the question yes or 


Was there ars forme i peques ed about any commurica- 
s 
ti.o11 about the purchas: 


“gy 


vis Of Lurdett, yes or no? 


THE WITNESS: 
By fie. Purcell : 


Q Juring Octoker, 1975, was any meeting heli between your- 


any of the BOC or Carox representatives you have 


TOPKIS: Excuse me, Yous Honor. <t don't mean to 


af myself, but may ask <. question on voir dire 


‘y 2 auestion? 


VOIR DIRE 


I move tc stril:e. His isn't the best 


T hold the best evidence in my hand and commlainée 


froint to playing gemes 


591, 
a 1509 


th 


*S Way. The record is clear. 


| 
JUDGE BARNES: It is cumulative. We have it in | 


the time he was referring to the same meeting that is referred 
to in Exhibit 245. 

MR. TOPKIS: I am afraid I did not make my objection 
clear and I am sorry. 

MR. WADE: I would object also if this is the written 


| 
S || testimony and in the forw of a letter. I Aid not realize at 
comuunication to which there was reference. If it speaks of an 


10 | acquisition, it does; if it does not, it docs not. 

11 JUDGE BARNES: We will leave the record stand as it | 
12 | is. | 
13 | By Mr. Purcell: 

14 | Q Could you identify who was present at the October 1973 | 
15 | meeting? | 
wis Yes, Mr. Dov, president or managing director of Canox, and | 
nes 


18 | Q During this meeting, did Mr. Dow express any interest to 
10 | you about the entry of Dow into the United States market? | 


MR. TOPKIS: I object. It is misleading. 


21 JUDGE BARNES: They may have saic good morning, let's 
22 | have lunch together. He asked was anything said about a 
23 | specific subject matter, yes or no. 


24 | MR. TOPKIS: My objection is noced. 


THE WITNESS: Yes. In behalf cf Cahox which in turn 


wou..d be on behalf of 
‘My, Purcell: 
Inat was said, Mr. Loveman. 
I would like to emphasize “shat it was a very, very innocent 
> statement and something which coulc have been just said 
massing. Frenkly, I did not think tco much about it uncii 
came up here as a point. Rut Mr. Dow was in the process of 
tcing together 2 Five-year plan for Canox, which is wholly 


226 by British Oxygen Company and thought that Ca 


ee ce eee cece efter = = 


ca to become involved in the industrial gas business in the 
within the next five years. | 


putting together his olan, would we consider | 


of Canox or BOC, as the case: might be, sometime 


re 


the next five-year period of time. 
My ansver was certeinly not today, we vould not consider 
nathing like that but very »o3sibly over the next five years. 


it wus about a onc or tyvo or three-minute conversation. 


. 
- 


Lovemai, based on your meetings end communications 


+ 


witnr representatives of Canox, 30C, did you perceive in 1973 


| 
| 
| 
| 


that British Onvrcea Company might be a ootential entrant in the! 
United States industrial gas macket? 
Odjection, Your Nor.or. 
JUDGE BARNES: Do you have a baci::? 
MR. TOPKIS: Yes, if the questicn were, did the 


2 possivilit:: 30C would eni€r the market, 


AJOLIL 


defarence to Your Honor's prior ruiin 8, I would have no objec 
J 


tion, but I object to it coming in with these additione1 


trappings. 


MR. TOPKTS: Yes, Your Honor. 


JUDGE BARNES: Can you reframe your question? 


By Mr. Purcell: 


| 
JUDGE BARNES: Do you object to the word "perceive"? 
t 
} 


Q Mr. Lovemen, did you think that British Oxygen might enter 
the industrial gas market? 
JUDGE BARNES: In the United States. 
By Nr. Purcell: 
In the United States? 
Not until I read the papers. 


JUDGE BARNES: Are you including Canox in your answer, 


THE WITNESS: Yes. 


JUDGE BARNES: Do you consider Canox a part of 80C? 


|| Subsidiary. 


| 
| 
{ 
THE WITNESS: Yes, I believe it is a wholly-owned 
MR. TOPKIS: Could we have your question and answer | 


read back? 


_ GUDGE BARNES: The question was, did he believe BOC 
yand i.e said net until he read it in the paper and I asked if 
lhe ireluded Canox within BOC and he said yes. 


HR. TOPKIS: Thank you, Your Honor. 


MR. TRURMAN: Your Honor, we are just about through 


<= 


2}, witn this witness, but may we take a five-minute recess? 
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| 
| 


3 JUDECE RARNES: We will take a five-minute recess. “ne 
4 i {4 brief recess was taken.) | 

5 : By ifr. Purcell: | 

6 | Q Me. Loveman, I think you might have misunderstood me and 

7 I would Like to rephrase my question. | 

8, As a result of your meetings and conmunications with “on 

7 and BOC representatives, have you ever considered British Oxygex 


10 || Company might enter the United States gaseous market other than 


i1 || through the acquisition of Air 


if) 
© 
Q 
cr 
a 
Q 
= 
J 


A Yes, it has. I misunderstood the question before in that 
the surprise to me was the fact that British Oxygen chose to 
enter the United States market through the acquisition of cer- 
tain shares of Airco. That is what I was referring to before. 
ff it would be any surprise to me that they would be 
entcring the market of the United States over the next five 


years, I would expect that they would in some connection. 


mariec? 


NE ee — Sen OO RE A NC A RR A SE a 


A £ could not be specific but I would think that somehow, 
gome way either by direct entry or through acquisition of certa: 


companies. 


Your Horor, I would like to show the 


} 
| 
i 
| 
| 
1s 
19 Q in what ways did you expect that they might enter the 
5 
| 
| 
1 
} 
H 
| 
| witsess couplaint counsel exhibit 249 for identification. 
{ 
{ 
| 
\ 


24 | 


| with whom did you have conversation, sir? 


4 1513 re 

MR. TOPKIS: Is that in evidence? 

MR. PURCELL: No. 
By Mr. Purcell: 
Q Can you identify chat? 
A This is a communication from Mr. Perham to myself dated 
October 13, 1970. 

MR. PURCELL: Your Honor, I would like to move that 
complaint counsel exhibit 2%2 be admitted in evidence. 

JUDGE BARNES: Is there any objection? 


MR. TOPKIS: If we could have a minute, Your Honor. 


We have no objection. | 
JUDGE BARNES: Mr. Wade, do you have any objection? 

MR. WADE: No, sir, othe» than it is hearsay. No, | 

‘I guess I don't. It is signed by Mr. Loveman. | 

JUDGE BARNES: [I will receive Commission Exhibit 249 | 

in evidence. | 

(The document referred to, heretofore marked for | 

identification as Commission Exhibit 249, was received | 

in evidence.) | 

| 


MR. PURCELL: Your Honor, I have no further questions 7) 
JUDGE BARNES: Cross-examination. : 
CROSS-EXAMINATION 
By Mr. Topkis: 


Q Mr. Loveman, during the five-minute recess we just took, 
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Mr. Jand, my counsel, Mr. Lesiie Smith, Mr. Allan Perham. 
Anyone elise? 
No. 


Did you discuss your tes:iaony with your counsel, I take 


How large is that plant? 

It is rated at 150 ton per day liquid plant. 

How far is it from the Canadian border? 

I would guess perhaps 20 miles. 

And it is from that plant, I take it, that you have on 
occasion delivered gases to Canada? 

No. 

From where, sir? 

No. The nomenclature of the gases I referred specificaily 
to hydrogen product before and hydrogen ig a different manufac- 


turing process. 


| 
| 
| 
| 
| 


Q Of course. The plant at Niagara Falls is an air separatio 
pliant. 

A Yes. 

Q Where do you make tne hyzirogen? 

A Around the Detroit area. 


How far is that from the Canadian border? 


A1S15 


Five or ten miles -- no, three miles. 
You delivered that hydrogen to a Canadian customer? 
Yes. 
Now far is he from the border? 
I don't really know, but I would think under 100 miles. 
Just one customer, sin? 
No. 
A few? 
Yes. 
Distributor? 
< don’t care to answer that one. 
= don't mean to pry. 
is thet customer or those customers formerly custon2ers of 
| Canadian Liquid air? 
BUA x don't know. 
ok You did not 30 after those customers in retaliation to 


' 
{ 


i7 | Canadian Air picking up some of yours? 


1 A if they ave Canadian Liquid Air customers, I woulda't evan 


| know that. 
1 Q fo you include in your use of the term industrial gases 
the fuel gases? 
A Yes. 
Propane? 
Yes. 


MAPP? 
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We don't sell MAPP but that would be industrial gases, 


When you told the Court befere that your net sales or your’ 
sales of industrial gases in 1972 were $12 million to $13 millitm, 


do you rerember that testimony? 


Weil, tell we how sales and other revenue figures are 
in an annual report. fT believe it wovld reflect selling 
would it not? 
JUDGE BARNES: ‘invoice price. 
By ‘dr. Topkis: 


Q And you normally sell on a given delivery. 


9. 
A Not necessarily. It may be f.o.b. a different plant. 


4] Sometimes you sell f.o.b. and sometimes delivered? 
Yes. 
I suppose it is f.o.b. plant when the customer comes and 
it. 
Yes. 
And when you sell it, you sell it at a delivered cost. 
A We might well it at a delivered price or f.o.b. delivery 
charge on top of that. 
Q In your anrmual report, I see no additional income item 


under the sealer 3 foo delivery charges. 


A1Si7 


How about cther revenue? 

Is it ineluded in other revenue? 

That is correct. 

So then you are teliing me thatthe salcs figure in your 
$12 to $13 million figure excludes delivery charges, right, 
because delivery charges are included under other revenue? 

A Yes. 

Q 30 that the sales figure that you have just given us of 

$12 to $12 million is an f.0.b. plant total figure? 

A Not necessarily. There might be some delivery charges as 
par of a sales invoice on the sales invoices; therefore it would 
be classified as a total sales figure. 

Q But typically it would be an f.o.b. plant figure with 

some minor plant variations? 

A Typically it would be a celivered price. Typieally it 


woud be bui there are exceptions. 


Q Typicaliy it would be a dejivered price but there are 


exceptions where it is an f.o.b. price. 

A Yes, and where you bill separately it would appear in 
othc:r reveme. : 

Q 30 the $12 to $13 million figure reflects your invoice 
prices, whatever they may be? 

A That is correct. 

Q And they might be delivered prices and they might be f.o.b. 


- 


pri es? 
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That is correct. 

Without an 2Llaborate adding nachine exercise, nobody could! 
ii; are ouc which. 
A That is correct. Let's make sure we are on the same wave- 
je: gth. That is for ten months of calendar 1972, because as I 
stated that would be 10/12 of the total for our fiscal year 
which ended February 28. 
Q I am very grateful to you because I think the record was 
in a stete of confusion, at least my notes were. 

So your figures would be for the last ten months of 1972? 

Righz. 

The last ten months of 1972 your sales of industrial gases 

$12 +o $13 million? 

Yes. 

If you added om your saies for either the first two 
months of 1972 o» the first tivo months of 1973, I don't care 


which, I just want an annual figure, what would we have? 


0 in your listing of companies which produced and distributed 


| 
f Rougnly another §2 to $2-1/2 million. | 
| 


incustrial gases, you gave us a fairly iengthy list, did 
include companies that produce and distribute acetylene? 

A Yes, I believe they ali do. 

0 But you did not endeavor ia your listing to list <he com- 
panies whieh just distribute cestylene, just manufacture? 


No, i 4id net. 
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Let me ask you about a few other companies, sir. 

Is the name Pivitan-Benuett familiar to you? 

Yes. 

Do they make and se?l industrial gases to your knowledge? 

Yes. 

How about --- 

Pardon me. Make and sell industrial gases -- I am note 
aware that they have any air separation plants. I know that 
they sell industrial gases, but I think it is restricted to 
just one territory which is in and around Xansas City. 

Now about an outfit called Gags Pro, Inc.; is that a familiz 

te you? 

Yes. 

Where co they operate? 

£ believe chey are in the Hawaiian Islands. 

Do they make and sell natural gases? 

Yes. 

How about Midwest Solvents? 

£ am not familiar with that company? 


SEC Corporation of £1 Paso, Texas? 


isike Securities and Exchange Comnission? 


a 


Is there another nae? 


Not according to my list. 


Carbonic Incustries of Orlando, Florida; do you know them 
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a3 a manufacturer and seller of induetrial gases? 

A I believe they ave a manufacturer of carbon dioxide only. 
Q How about Whitmore Oxygen of Salt Lake City, Utah’ 

A Yes. 

Q Ave they a manufacturer? 

A I am familiar with the compary, but I am not familiar with 
waac their exact manufacturing is. I would gvess that they 
pro»ebly have an acetylene plant. 

Q Do you know Southwest Cryogenics of Fousicn? 


Yes. 


oa 


Do they make and sell industrial gases? 

I believe that is restricted to carbon dioxide alco. 
Do you know DeKkele Oxygen of Columbus, Ohio? 

Very well. 

Do they make and sell industrial gases? 

They make acetylene. 


Yow about Indiana Oxygen? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 


I believe they make acetylene also. 


How about George A. Angel of Witchataw, Kansas? 


= ££ 


Missouri. 


Do you know Kansas Oxygen of Hutchinson, Kansas? 


& 


Yes. 


Do they make and seli industrial gases? 


> A > 


I believe they used to. I doa't think they do anymore. 


Do you krew Standard Aiv Company of New Jersey? 


Standard 


Ves. 


A 
Q 

| A No, I do not. 
Q 


You said according to my notes for the last ten months of 
187% your sales of medical gases were $2 to $3 million. Do 
1 ycu remember that testimony? 
A Yes. 
Q Can't you get any more precise than that for us? 
| A I don't recall what the figure was. I don't have the 
figures with me. 
For definition purposes, we include medical liquid oxygen 
| and medical gases. 
f Q And the Liquid oxygen that you sell for medical purposes 
( is identical to the oxygen that you sell for industrial purposes, 
is it not? 
A That is corsact. 
| Q Sou told us about a meeting that you had in January with 
Mr. ALlan Perha> and Mx. I. Greenfield. Do you remember that 
tesiimony? | 
A Yes. 


Shat was 2¢ the Hotel Waldorf-Astoria in New York City, 


Yi was in January, 1970; isn't that sight? 


don't recail. 
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Q Let me put it this way. If kr. Perhem and Mr. Greenfield 
2: ‘ecotified ic was 1970, would you be inclined to credit ov 


dis oute their testimony? 


é A I would probably credit their testimony. 

5 0 You told us also about a conversation that you had with 

G | Mo. Dow of Canox? 

7 A Yes. 

fe | Q You caid that was @ two or three-minute conversation about 


9 Canox's five-year planning. 


& Yes. 


Mh. PURCELL: Exeuse me, Your Honor. I don't believe 


i2 | the witness characterized the time span involved in thet. 


13 || JUDGE BARNES: I belicve he did. 

i 
14), By im. Topkis: 

| 
is 1 Q That conversation was at your plant, wasn't it? 

| | 
is | & Our offices, yes. 
17 0 Where are they? 


Cleveland, Ohio. 


And Mr. Dow was there at your invitation, wasn't he? 


That is correct. 


He arrived around what time, do you renember? 


vaply in the morning. 


—) ond he icft in the late afternoon? 


tec of fact, rou were gocd enough to take him to 


605 
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the subway by which he could get out to the airport; ien't 
that correct? 
A That is right. 
Q During this meeti.¢, what topies were discussec? What was 
the purpose of the visit? Let me put it that way. 
A The purpose of the visit was to find out what we are 
doing as a compeny on increasing revenues and/or containing 
coscs and what Canox might be doing to see whether or not they 
could get any ideas or we could get any ideas to explore 
potential additional profic situations. 
Q Would T accurately characterize the meeting if I said the 
purpese of it was mutual exchange of information to the both 
oF you? 
A I would say so, yes. 


Q If it occurred to Mr. Dow that you might have some business 


procedures and techniques which would benefit his company to 


be aware of and if it occurred to you that Canox had scme 
business procedures that might be of benefit to your company ~~: 
i A That is correct. 
Q Was there not a reciprocal visit by people from your offic 
to Canox's offices in which the same kind of discussion was had 
Yes. 
Do ycu vomember how many people you sent up to Canox? 
Ye sent two people. 


Mi. FURCELL: Your Honor, I fail to see the relevance 


juca C.Oning? 


SARNES: I think he is trying to eross-examine 


with Mr. Dow. 


ca°c te you thet Canox might pos- 


ertering the United States sometime in 


fr 
Ls 


Q Did he ask you ‘fect ix he should keep you in the 


picvure ir thinking about such planning? 


‘hat vas the thrust of it? 
ght we include you in our five-year planning? 
You said to him not today, but maybe sometime? 
Correct. 
Q You don't normally give away your business secrets to 
comtetitors, do you? 
| 
A Ve like to not make a practice of that, yes. 


Q If you had viewed Mr. Dow <s an actual competitor or soon 


business secrets? 


| to be prospective competitor, you would not have given him your 
} 
| 


1 A No. 
Q fnd you do ot think he would give you any if he had 
| envi 3e ged fou as a businese vonpstitor? 


campetitrns ac the time nor are we today 
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competitors except indirectly. 
Q Actually, you were pawticularly interested, were you not, | 
in Mp. Dow's techniques or among other <hings in Canex's tech- | 
niques of employee appraisal. 

A That is correct. 

Q You asked him what techniques Carox used to apprais2 the 
‘performance of its employees. 


A Correct. 


{| your interest that you received from Mr. Dow the document that 
| has been marked in evidences as mubwlatat exhibit 239; isn't 
thar correct? 

A There are iwo separate documents in ened 

t have only one. I mean the letter from Mr. Dow to you. 
Yes. 

4 Q It was in connection with thac interest of yours that you 
| weceived this letter from Mr. Dow; right? 


A Right. 


| 
| 
| 
| 
Q {ft was in connection with that question or that area of 
| 
| 


Q Mr. Loveman, you know the name of the Swedish Industrial 
Gases Company, AGA, do you not? 

A < am familiar with the name. 

Q Did AGA ever make any overtures to you about acquiring 
your company? 

A No. 


Q Did you ever have any discussions with chem on the subject? 
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Pavdon me. I believe there was an approach at one time. 

Do you remember when that was, sir? 

Probabiy in the late 1960's or 1970 - 1971, something 

chat. 

sould you place it in tine in couparison with the date of 

aeeting with Me. Perham and Mr. Greenfield? Was it 
befure, after or about the tine of that meeting? 

A [ don't take the individual who was doing the exploring. 
Ioc:d not feel that he was an authorized person to be doing the! 
exp..o>-ing so as a result I did not take it very seriously. 

Q As a consequence, you don't have a precise recollection 

of chese talie? Is that what you are telling me? 

it ccuid have been around that time, but I can't remember 
exactly. 

Q tn any event, nothing came of these talks? 

That is right. 

Mp. loveran, according te < 19-K, which your company 
filod with the Securities and Exchange Commiesion under date of 
Febuary 28, 1973, you wer? at that time in competi*ion with 
approximately five national industrial gas manufacturers and 
the’r distributors, ten regionallly oriented manufacturers and 
the © distributera, and numerous small manufacturers and dis- 
tPliuters Leceted throughout the country; ie that statement 


* ef 
ace rate? 
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A 


Q Deo you reg2ird the level of competition that you . face as 
vigorous? 

MR. PURCELL: Objection, Your Honor, I think the 
10-:. is the best evidence and that speaks for itself. If 
Mr. Topkis wants to refer to the document, Jet him put the 
dociment in evidence and let it speak for itseif. 
JUDGE BARNES: He used it as a basis for a questjon 


and the witness responded. I think that is proper crpss- 


THE WIlNESS: Would you rephrese your question again? 
By !m. Toplxis: 
Q % you regard the level of conpetition with which you 
_ faced as vigorous? 
A Very much so. 
MR. TOPKIS: Thank you very much, Mr. Loveman, ang 


Your Honor. 


examination. | 
| 
| 
| 


By ir. Wade: 

Q £ believe you said, Me. Loveman, you hed two organizations 
| throuch which you sell gases in your pareni ‘seanoiey You aller | 
: had a subsidiary, did you not? 

A Pardon me one second. 

Could the g2ntleman identify nimsels? 
Q Hy name is j20rge Wade and I am &@ member of Shearman & 
Ste:ling, counsel for Aizeo, Ine. 


"| wELI «rephrase the ques3ticn. 


catated in your testinony that Burdett of Cleveland 
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a5 the name of the subsidiary? 
ison Gas Produsts. 
sorts of products do they sell? 
Tases. 
That do you mean by ee gases? 
saboracory mixtures, gasis for the electrouties industry 
cf the automotive companies? 


s2i.d mixtures. Mixtures of 


y mot. Tt is primzrily in chemical special- 
ez and hycrecarbon type dJevivetives. The more exotic gases 
classical industry ve may not get into per se. 
VJould they be gases you consider industrial gases? 
ves, or very high purity requiremerts. 


Does your company seli nitrous oxide? 


| 
| 


~G3e 
Q iees it sell that through its industrial gas salespeople 
or necical produces people? 
(A Medical peoducts. 


MR. WADE: I don*t have any furcher questions, thank 
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4 
MR. PURCELL: Your Honor, I have only a few questions}. 
REDIRECT EXAMINATION 


By Mz. Purcell: 


Q Mr. Loveman, during calendar year 1972 and that would 
include the ten nonths of your fiseal year and the earlier 

two months, appyoximately what percentage of your sales were 
accounted for by fuel gas? 


A By fuel gases? 


Q By fuel gases. 


Q Mr. Loveman, what do you consider to be an air separation 
gas? 

A The products, oxygen, nitrogen and argon. 

Q What percentage of your gales for calendar year 1973 were 


accounted for by these three gases? 


A f would gucsstimate 10 to 18 percent. | 
i know. They shouid be in the census figures that we furnished. 

Q Could you give us an estimate? | 
A The air separation products -- gas, liquids, and so forth. 


I would say in the neighborhood of &5 to 55 percent. 


} 
A I don't have those figures readily available. I don't | 


Q Mr. Loveman, did you include acetylene as a fuel gas? 
A Yes. 

Q Excluding that, what percantage of your calendar 1972 
saics were accounted for by other fuel gascs? 


That would be propane and other synthetic type fuel gases 


warn, ducing eros: -cuaaine.cion 
“epresencetive of ACA who contazte- Covld you 
710 the repraseintative was? 
tecive of ACA? 


a= NOt Sure wheter he was a 


UDGs 3AVNES: Can Me. Purcell compleve the eramina- 


or is thers some special reason you are 


He can if he desires. I wanted to 


vUIGS BARVES: IL would prever Me. Purcell complete 


. me 
Se ADLRACLON. 


wit. I vould like to go bach: to the October 1973 


iho. Dow indicated to you that 


Company Was co:sidering entering the industrial 


in (le United Staves perhaps within the next five 


that ec: yrect? 
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A That is coi-ect. 
Q As a vesuyt of this conversation with kr. Dow, did you 
con3ider that duving the next five yeas Canox would enter 
the United States indust:7ial gases market? 
A Canex themselves? 
Q As a subsidiary of 20C? 
oA I vould think that whatever might be done would be done 
through thair North American ama. I don't know if Canox would | 


be the acquircr or Eritish Oxvgen themselves. 


Q Did you believe thet Canox or British Oxygen company would 


enter the market? 
A Yes, I would think sometime in the next five yeare. 
RECROSS-~-EXAMINAT ION 

By ifr. Topicis: 

You toid us about a man from AGA approaching you. 

Aight. 

{ gather ycu were skeptical wheter he was interested in 
buy:.nz our compery or just trying to se: information. 
A That. and clso it was at a very opportune time that he 
mad: the approach. 
Q Did that not suggest: the real purpose cof his talk was to 
get information racher than buying. It happens from time to 
time people come around seeking information and you need not 


t as full credit the stevias they give while 


2; Lave to your knovle 


anduscry, do you not? 


don’t want to 


to your question, we 


zxgeara Falls on an HEW 


. 


ae 


ceasions, have not personnel attenpced to purchase air 


we do sell then. 


known ¢o you that Canox is in a constant position of 


cupply of gas? 
cune T knewr that wee the case. 


Iss eold thea 
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Q Perhaps an approach might have been made at a slightly 


lower amount; ic that coxrect? 


A That is wight. 


MR. WADE: Couwid I have about a minute? 
No further questions. 


MR. PURCELL: i have no further questions. 


MR. TOPKIS: Thank you very much, Mz. Loveman. 


JUDGE BARNES: Thank you ver’ much for your testimony 
(Witness excused.) 
JUDGE LARNES: I suggest we take a five-minute recess 
and ten work on documents for about an hour. 


{A beief recess was taken.) 
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exhibits you 


which have been received 
ask in Camera treatment 
ould raquest thet it be held 
years. The reason is ‘chet it 
Profits and the like. 
= pelieve I have already received in 
and 78. I indicated 
b2 received in Cemera. So, I 


sion ExhSbits 77 and 78 will be 


orPied of four years from today. 


vill oy formal ordar indicate the exact time but 


7 


Vill receive Exhibit 76 in Camera 
chree years and I will indicate 
formal dace 


document retfeovread to, heretofore marked 


Denibit 76 for icentifiect” on, was received 


turn over to the 
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reporter all of these exhibits. 


x 


Commission Fxhibit 297 is rejected and complaint 


counsel asks that it bs placed in the rejected file. I am not 
gure the reporte> has a copy of 297. 

MR. YOUNGWOOD: We have received a certified trans- 
lation of the rejected exhibit. We have not yet had the 
opportunity to make a copy of it. We wiil attach a copy of 
the certified translatior <o the copy formally furnished 
Your Honor and the Respordents as soon as we have an opportunity 
co have it copied. 

JUDGE BARNES: Aliso the reporter. 

We will turn out 297 then and no’: turn it over to the 
reporter yet. Hold it until you get you. official certificatioy 
ready. 

I take it we can start with Commission Exhibit 83. 

MR. TOPKIS: If Your Honor please, before we go 
to those, I made some undertakings to the Court and I would 
like to go to those. 

Your Honor, there was a problem wich CX-60, and that 
was the second pase was missing from it. We have obtained 
the second page and because the first page was nearly 
illegible and the second page almost totally so, we have 
prerared a transcript of beth pages -- I guess transcript is 
the right vord »- and we would suggest thas it will be sub- 


stituied for or ve Least accompany the cviginal exhibit. Of 
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we .come to see conies of it. 


like to check 


in agreeiny 


) 
| 
complaint counsel a | 


will take Commission Exhibit 60 up 
Younswood. 
Exhibit 71, Your Honor, was also pretty 
have done our best to prepare a transcription 
can five complaint counsel a couple of copies 
n sutisfy ticaselves sinilarly. 
GWOOD: Your Sonor --- 
RNES: Did we ~ece 70 in evidence? 


7e have. ‘t is the one Nr. Topkis just 


ill take up 7i au é later date. 
ur Honor, serhaps a way of handling} 
co ask counsel for the Respondents for the 
ich chey mip:hc nave objesvion between CX No. 83. 
[SOE at 282 - becween CX-83 ard CX-119. 


exhibit for cempléint ccunsel 


cake 


chose to which I have 
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objection, if I may, is 88; that is to say, si far as we are 
concerned 33 through 87 may be received without objection. 

JUDGE BARNES: Mr. Wade, do you have any objection to 
83 through 87? 

MR. WADE: I don't have any objection. I don't 
know for what purpose they are put in but I don't have any 
objection. 

JUDGE BARNES: I will receive Commission Exhibits 
83 through 87 with appropriate sub-numbers. 

(The documents referred to, heretofore marked 
Commission Exhibits 83 thceough 87 for identification, 
were received in evidence.) 

JUDGE BARNES: Your objection to 88, Mr. Topkis. 


MR. TOPKIS: Yes, Your Honor, Exhibit 88 relates to 


the agreement between BOC and Airco which was signed on July 


25, 1973. This is an opinion of counsel. By this I mean 
Exhibit 88 is an opinion of counsel relating to a prior draft 
of that agreement. I don't press the attorney-client 
privilege, but it seems to me any drafts which were merged into 
the final document, and we need not clutter up the record with 
drafts. 

JUDGE BARNES: What is the purpose of 88, Mr. Youngwoqd? 
Does it add anything to the record? 

MR. YOUNGWOOD: I am not too certain we are on the 


same track. This is a letter from the company secretary, 
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which does 
BOC and Airco 


2rd the 


couns 2: 


2y is not only corporat 
sary and corporate 
cue attorney-client privilege. 


need a craft if we have the 


Tonor, we believe that this 
-cvay the entire situation. It 
nature oi negotiations from the time that 
‘st considered getting together, merging 
sition,wil such time as it was cetually accomplished 
ft thins you should bear in mind elso that part of the 
complaint counsel hav: made to relate to agree- 
S between BOC and Airco. bis is part of the overall 
ire to b2 shown. 
MR. WADE: I wovld 3c submit the agreements speak 
enselves fF they are in sonnection with a viola‘cion 
eonnuaiion with violation of 
not. That shoulc be the end of it. 


‘cas the dvaft Xéiter Add to the 
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Mm. YOUNGWOOD: & don’t believe the agreement con- 
tains all of the points, number ane, ene 2.60 the tmansinittal 
Memcovnnaum diseusses the cveps vhat: BCC might: wake for a bid 
with Aireo with or without Airco’s cocperavion. This might 


shew jliow they can exert a certian <diegree of pressure upon 


JUDGE BARNCS: This is not in the signing agreement? 

MR. YCUNGWOOD: As to all of the terms of the draft 
here ~= my recollection is thai: the terms of the draft letter 
de ret appear, all of them, in the final agreement. 

JUDGE BARNES: I will receive Prehinic 88-A th-ough 

C ir evidence. 

‘(The documents referred to, heretofore marked 
Commission Sxhibits 88-A through 88-C inclusive for 
identification, were received in evidence.) 

MR. TOPKIS: Before we go any turvther, I misspoke . 

myself as. to Exhibit 87. I would ask while I have no objection 


@ 


tc its being received for non-hearsay purposes, I would ask that 


| 


it be received only for those surposes beciuuse, Your Honcr, 


of the dete that it was prapared, Juiy 18, 1973, the 


date which appears on its face, Mr. Moeller was etilla consultant 


to BOC rather than an employee and tkat fact is established 
by CX-90, a subsequent exhibit to which we have no objection 
which is an extraat frorthe minutes of tha BCC frem the hoard 


authorizing his hiring subsequent to that date. 
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JUDGE BARNES: We received a prief report of 
Mr. Moeller and {I will receive 87 on the same basis. 

(The document referred to, heretofore marked 

Commission Exhibit 87 for identification, was received 

in evidence. } 

Perhaps f should caution the Cow>r. 

There are two people with confusing names we are dealing with 
here. This document and others have been prepared by a man 
naned M-o-¢-l~-l-e-r. There will be a witness testifyinz 
tomerrow named Muller. We will try to keep it straight. I 
thought I might just warn you. 

MR. YOUNGWOOD: f mictht address myself to the 
transeription of CX-60, whieh was kindly furnished to complaint 
eccursel by our friends. There is a question mark following 
the word “side” on the second vage, the first line. I aave 
no quarrel with the transcription except that I am not sure 


* 


whether the question mark is a typographical error or wiether 


the question marx has a meaning. I think it is conceivable 


it might be just a typographical error. 

MR. TOPKIS: It seemed to be "side" but to put people 
on notice we put in a question mark. If counsel reads ‘it as 
"sice," we are all happy. 

JUDGE BARNES: Take this up off the record. 

(Discussion off the record.) 


MR. PLOPKIS: The next one te which If have objaction, 


Your Honor, is 
MR. WAD=: Your Eonor, the + one to which 
adviee that 
eacvisition 
the July 25 
ith Of if On cle 


ipeo and besicilly 


six months in co mection 


che reeord. 


and tnat these considera 


cee acer ene 


this decunent were at least 


I thought that is wnere we were gcing. I 
is celetively immelevant to 
aw firma to a bank in 
jand which i: Lo stock and barrel, I suppcse, 


somebody at ACC couple of ye petore the meeting with 


MR. TOPKIS: 


hanis, could Le comewhat i2ss 


~ 


is part of 
ind pendent 
EFARNES : 
$i there nave 
documents. 
TOPKIS: 


repaty tha: 


LT wird 


been 


relevant 
i to BOC 's 
CxX-09, Your Honor. 
rtofores marked 
idertificetion, was 
spirit of comity 
objectidn 
fo special 
on tae ground that they 
Airso in connec ’ion 
eould, if in the wrong 


chan useful to Airco, whetaer 


BOC, parcly involved with Airco om completely 


receive Comission Exhibits 
no objectiors to those 
withhold aation on CX-93. TI 


copy confeoms te what Comission 


cd 
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counsel has. 
JUDGE BARNES: Is there any objection to receipt 
93 tnrough ¢3? 
TOPKIS: I have none. 
None cxcept for the in Camera one. 
‘S$: The copy that complaint counsel and we 
Ge is not clea. 
JUDGE BARNES: I will return $3 tc you. 
T will receive Comnission Exhibit 93 in evidence. 
i will receive Commission Exhibits 95, 96, 97 and 
98 in Camera and for approximately a three-year period. 
(The documents referred to, heretofore marked ¢ 
identification as Commission Exhibits 93, 95, 96, 97 
98. were received in evidence, Exhibits 95, 96, 97 
$8 in Camera.) 
JUDGE EARNES: What is the next stopping point? 
MR. TOFKIS: The next one we have objestfon to is 
118, Your Honor. If I may hand Your Honor a copy of it. 
JUDGE BARNES: Do you have any cbijection to 
Commission Exhibits 99 through 118, Mr. Wade? 
MR. WADE: Oddiy enoush and by no preconception 


119 is the next one I have objection to. 


JUDGE BARNES: I will receive Commission Exhibits 


99 through 118 in evidence along with the appropriate eub= 


numbers. 
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‘The documents referred to, heretofore marked 
mission Exhibits 99 thrc2zgh 118 inclusive, were 
svidence. ) 
assuic my various remarks 
ree in this proceeding 


Ley orcr to today 


the objection to Commission Exhibit 119? 
PXIS: Your Henor, there is no way of 
all that appears, it might 
ad 15 years asc. Tt is a cheel: list for 
Oued accuisitions prepared by someone whose identity we 


t know and its relevance dces not zopear on its face. 


or anorher Canox thought 


prepere a cheek list but 


? 


‘this proves. T den't ‘chink ‘hat proves very much 
nt to this case. 
It is cone cegvee further removed frm 
«nd although we-have rot generally objected colely on the 
eane from BOC ard Aivco. TI raally can't see 
re this is all that relavart. 
MR. YOUNGWOOD: Mr. Topkis has been most solicitous 
past and he ean help us again. Mr. Allan Perham is 


he room. TI am sure if he spoke to Nic. Ferham he could 
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clear this up. 

JUDGE BARNES: What will you prove? 

MR. WOUNDWOOD: We have just a limited means available 
to us to obtain a document. If we dor't have a dete or author 
on it but it ccmes to us from the files of the Respondent, we 
have just whatever it is that we received. I am sure Mr. Perhan 
czn clear this up. 

JUDGE BARNES: What are you going to prove with the 
document in any event? 

MR. YOUNGWOOD: This document is a check list for 
proposed acquisitions. This shows the types of circumstances 
thai Canox will look at in ordez to determine whether they 
are going to acquire a particular company. We intend to prove 
that Canox and BOC are both potential entrants into the United 
States, whether it be by grass roots or by acquisition of a 
smaller company. 

We would tend to prove by using «his particular type 
of document that these are some of the aspects they were 
concerned with when they were lcoking for companies in the 
United States. 

MR. TOPKI8: Your Honor. I can now comply with 
my friend's request. I have consulted with Mr. Allan Pepham 


and he advises ine about 1970 this document was submitted to 


' him by a man who was then in Canox's employee. He was 


in Canox's employ for a whole month. At the end of the month 


check List. 


lonor, this siily cheek ist 


neon cordwiches in our 
mu look. 
JUDGE 3ARNES: fF nust admit tha: soe of these 
list iteae are father simply and prove Little or nothing .| 
the conpan’y have an orranization chert? Is it maintained 
un ccntiy? Is a hospital o» first aid Japariment maintained? 


‘de ca. dick out the more relevant 


cut the more relevant parts 


Your Honor, I thirk the main part 


should still ga in the record to show that this 
acciisition was to be by BOC and they will look at people 
in tleir preduct market or conaplementary to their product 
narcet. kK is not a company that is inierested in extending 


Lts market: or goes into a diffevent geozraphic sarket. 


| 
j 
ever theugh as silly cc it rey be, we | 
| 


They are interested in this ard that is exactly what 


che whol: point. An agency's 


dec'tacion in wr:caver fors aro binding upon the prineipal oniy 
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when the authority of the principal is cecumented. I have been 
told by Mr. Perham who is here and able to testify, if we have 


to go through that formality, “his was prepared by somecne «ho 


| 
had no buginess of preparing it. | 

MR. THURMAN: The point is they should have thrown 
it away. it is in their files in the regular course of | 
business and it: is in their comoany and it should be shee, 
Then the burden shifts to him. He can say why little weight 
should be given this. 

JUDGE BARNES: Is there anything in this decument 


whatsoever, Mr. Thurman, that has anything to do with 


industrial gas firm or are hey going to acquire General Motors 


YY 


industrial gas? Does this show they are going to acquire an | 


I have not seen any product men<ioned in this entire 
document. 

Mk. THURMAN: Yes, Your Honor, I think it is well 
known that BOC and Canox are not in the business of 
manufactur ing automobiles. Whe: you look at CX-]19-F, it 
talks about present competitors. descriptive competitive | 
products, location size of plant, share of market, pricing 
policies, methods of distribution, reputation and financial 
details. 

JUDGE BARNES: Of wrat type company? 

MR. THURMAN: Present competiiors. They are in 


the industrial gas business. 
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MR. WADE: Question two says does the product line 
have anything to do in common with any existing divisions of 
BOC or Canox: ‘This is about the same thing as having a 
copy of mergers and acquisitions on the shelf. I submit 99 
percent of Angrican companies have such a copy. 

MR. THURMAN: This goes all aiong about the marketing 
of industrial gases. 

JUDGE BARNES: if you ean show me that, you might 
be able to spark my interest. 

MR. THURMAN: I have to say agein Canox is only 
in the industrial gas business. 

MR. TOPKIS: That is not true. 

MR. THURMAN: I don't know what else they are in but 
at least that is their big market in 1970. Certainly it is 
BOC's primary business. This goes along to acquiring 
competitors. 

JUDGE SARNES: At this time I am going to reject 
Comaission Fxhibit 119~A through M on the basis of lack of 
relevancy. If at a later date you can point out some relevancy 
to me, I will reconsider on it. 

(The documents referred to, heretofore marked 
Commission Exhibits 119-A through M inclusive, were 
REJECTED.) 

MR. VOPKIS: Your Honor, we have no objection to 


12€, 121 or 122. I do have an object:ion to 123. 
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MR. YOUNGWOOD: Complaint counsel withdraws CX-120 --}- 


MR. W6DE: No objection to 120, 121 and 122. 


a. TOPKIS: Perhaps © misspoke myself. I heve 
here a list of the ones I objccced to and I sas not focusing on 
the ones that hed been withdraw. 
JUDGE FARNES: You had better check 120. 
MR. TOPKIS: I did no: consider that but I heve no 
objection to it if complaint counsel wants it. 
MR. TEURMAN: We will withdraw 120 because we have 
a duplicate exhibit in there. 
JUPGE BARNES: I will receive Commission Exhibits 
121 and 122 with approprsate subnumbers. 
(The dccuments referred to, heretofore marked 
Commission Fxhibits 121 and 122, were received in 
avidence. )} 


MR. THURMAN: Your Honor, goinz back to 119-A, I 


file? 

JUDGE BARNES: I am net certain. If you would like 
to wequest it be placed in the rejected file, I will order 
it be replaced in tha rejected exhibit file. 

MR. THURMAN: We would like to withhold it. We may 


wani: to introduce it later with respect xo relevancy. 


| assume under our rules they automatically go in the rejected 


JUDGE BARNES: Just hold on to ix. 


MR. £OPKIS: Would Your Honer want to hear fron 
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on 123 acw? 


JUDGE BARHES: What are the objections to 123? 

MX. TOPKIS: Your Honor, 123 is a letter fron 
Mr. Williams of 30C to Mr. Gallagher who I believe is 
president or board chaimnan of Chemetron with reference 
to a possible interesting opportunity that the two canvanies 


migat have in Mexico. That appears in the secend sentence 


of the first paragraph. I think we have enough to worry about 


witrcut worrying about Mexico. 

MR. WADE: That was our objection. 

JUDGE BARNES: Is there any statement on 123, Mr. 
You agwood? 

MR. YOUNGWOOD: The first paragraph of 123 refers 
to a visit made to Chemetron in 1970 at which time we 
intand to show British Oxygen Company attempted to purchase 
etozk of Chemetron. This has reference tou that particular 
visit made. 

The next paragraph relates to ar undertaking in 
Mexico and in the North American Continent. I think the fact 
that the british Oxygen Company did or might have a desire 
of moving into the North American Continent in a spot other 
than Canada might be relevant to this jrocceding. 

I would comment there can be no question that the 

meeting in January of 1970 did not refer to Mexico. The 


laet sentence of the first paragraph inmaker that quite clear. 
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JUDGE S18NES: You are going to be able to establish 


‘ * 
the January 1970 meeting and the es, are you not? Is 


tiwc correct? 

MR. YOUNGWOOD: I hope 

JUDGE BARNES: Areyou going +¢o call a witness from 
Chenetron? 

MR. YOUNGWOOD: We presently exrect to call 4 
witaess fran Chemetron at which time I hore to be able to 
estblish that. 

MR. TOPKIS: At least the six decuments refer to 
iz and discuss it. 

JUDGE EARNES: I think this letter is a little vague 

| as to what happened in January of 1970 -- variety of possibilities 
It is just that vague. What is a variety of possibilities? I 
don't think that first paragraph has any aaterielity. 

To the extent that the letter indicates FOC might be 
interzsted in going into Nexico, I think that also may bear 
upo their intentions to become a worldwide producer. On 
that oasis I will receive Commissfon Eehibit 123. 

MR. WADE: May I have just a ninute,. Your Honor? 

JUDGE BARNES: Yes. 

MR. WADE: Your Honor, my problea with that Mexican 
eperation is the letter seams simply to say if you, Chemetron, 
are in Mexico, we, BOC, have the facilities for building 


a ecryo plant end maybe you would iike to bey @ eryo 
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piant from us. That is not an issue in the case. It does not 
tall: about any industrial gases being sold by BOC in Mexico. 

I omwiously have no information except what is on the letter. 
I aw just reading the letter. 

JUDGE BARNES: I have diffieulty really understanding 
the letter and what it does mean. 

MR. WADE: I share that interpretation. The last 
paragraph seems to be if you, Chemetron, want to sell gases 
in Mexico that is fine, but why don'tyou buy a plant from 
us. There is ne question about BOC and others selling cryo 

| plants in other places in the world. 

JUDGE BARNES: It refers to it assuring itself of 
independent plants. 

MR. YOUNGWOOD: I read in effect this will close 
the Mexican frontier to competing sources. ' & does say for 
our own eryo plants limited. I believe the best way of 
determining the exact meaning of this letter is to ask Mr. 
Gallagher and when we have him on the stand I would intend 
to discuss with him any contacts he may have had with Mr. 
Williams on this point. 


JUDGE BARNES: Reoffer 123 at a later date. 


MR. TOPKIS: So far as 12% is concerned, Your Honor, 


I regret to say I don't have a copy with me here for Your 
Honor. 


I now have one. 


1) 
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JUDGE BARNES: Thet is one ecxhibit? 

MR. TOPKIS: It is one exhibit. it is in the < 
or kindness to Your Honor's eyes. 

his is a report prepared by Stanford Researel. 

Institute, a distinguished business rescare; organization which 
was prepared anc distripwted VOPY vary widely, I believe. 
An awful lot cx people bought copies of it just as one might 
buy The World Almanac or any other standard work. We had one 
in our file and here it is but = donte think it is admissible. 


I am sure we are going to hear we relied on it. There is 


| There is no proc! anybody could even iift it. 


no proof we relied on it. Ther: is no proof anybody read it. 


MR. WADE: It ie 438 »oages of Stanford's views. 

JUDGE BARNES: You are going to calla witness 
froa Stanford Research, are you not, Mr. Topkis? 

MR. TOPKIS: Yes, sir. 

JUDGE BARRES: Are you going to question him about 
the U.S. health market to 1980? ae 

Mk. TOPKIS: I would not dream of it. 

. MR.YOUNDWOOR: I migh: inquire about the costs. 

te te onies expensive. As I understand it, aoa Z would be 
happy to be corrected, but as I understand it, this particular 
service and document was obtained in 1970. It was obtained 
ata time that POC determined thes work going to expand very 


substantially ir. the United States wariket for medical products 
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ms~21 in the two markets with which we are concerned. 

In addition to that, there is in fact a discussion of 
companies in the markets of which we are concerned. It was 
kept in BOC's files. They subscribed to something which was 
an extreme survey. This is not something thousands of 
companies subseribe to and it is there because they relied 


on it. There could be no other reason they would have 


| subscribed to it. They are interested in entering the 


market. They got this so they could make a determination 
ag to how best to do it and who they could pick up. 

JUDGE BARNES: You cannot establish that throughout 
this document. You would have to question BOC who ordered the 
report, why did you order it. 

| MR. YOUNDWOOD: We have documents to indicate why 
this was ordered. 

JUDGE BARNES: Can't we get a stipulation that BOC 
purchased a copy of this report? 

MR. TOPKIS: It is not true, Your Honor. The facts 
have just been communicated to me by Mr. Bosonnet who is in - 

the back of the room. 

This is part of the worldwide serieé of reports 
they put out. We subscribe to the entire range and it is 

| expensive but we get something like Dr. Elliot's five-foot 
sheif of books for several thousand dollars which the service 


costs you. 


41555 - 


The fact that we produce in volumes means only we 
were responding to a subpoena which called for information 
relating to the United States. If they asked fo> informetion 
relnting io Pange Pango we would have another volume. They 
asked for this specifically by name. Grohe 

MR. YOUNGWOOD: This is the United States. It is 
my understanding they have another seevice relating to matters 
oitside the United States. Ii is curious they would have 
determines to subscribe te a Stanford Research survey relating 
to che United O.tes when they vreren't interested in entering 
the United States. 

JUDGE BARNES: I unde:-stand BOC is in the heaith 
products market in this country and they ere subsidiarics. 

Mk. YOUNGWOOD: This is dated June 1973. My canments 
as ‘co the date are incorrect. 

JUDGE EARNES: Jn June 1973 was not BOC in the fuel 
products market in the United States? 

MR. YOUNDWOOD: They iviad a subsidiary Fraser- 


Sweatman, inc. They also shared a Harris Colorifie which 


ownea a share of Harris Lake, imt we intend to prove they 


had es their purpose establishing a force in the particular 


“medical equipment marksts which would place then, number one, 


in poth markets. 4 
JUDGF FARNES: Are you going to prove it throuch 


this exhibi< here? 


¥ - 
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MR. YOUNGMAN: We intend to prove that we believe this 
particular exhibit relates to the fact that they intended to 
expand their horizons just as their subscription to the United 
States service related to that. 

It escapes me why they would ever subscribe to that 
service unless they wanted to come into the market. 

JUDGE BARNES: They were alr ady in the market at 
the time this report was written. 

MR. YOUNGWOOD: I understand that but they did not 
buy this service as it related to their Fraser-Sweatman 
subsidiary. 

JUDGE BARNES: This survey is hearsay. The only 
purpose in receiving-this document would be to show thet BOC 
_gubseribed to the Stanford reports. I think you should 
approach Mr. Topkis for some simple one page, one paragraph 

“stipulation rather than putting this entire paneiin ion ath 
public record. 

If this goes into the recemd and if this is an 


expensive report, dockets will be running the Xerox copies 


for weeks supplying copies at a fraction of the cost it costs 


Ey to get it. 
orm through 295, 354 through 356 and 
423 through 429. I could have referred to them by complaint 
counsel page numbers. 


MR. WADE: This tends to show exactly the proposition 


that I think Me. Topkis and I are trying to bring te Your 
Honer's attention. What is on those peger,and frankly I have 
not read it and I don*t know how good or bad it is, but it is 


all hearsay. 
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“IF we produced e Stanlord Research witness and he 
say3 here is a report but you can't cross-examine, Your Honor 


| W.1li sake fairly shortshmift -of that position and that is 


| 
| 
: 
essentially whet Mr. Youngwood is trying to do. 
JUDGE BARNES: If you wanted to offer through your | 
Stanford Research witness the sales figures shown here, | 
* eomvlaint counsel would be entivled to see ail of the underly inst 
data from which Stanford compiled this sumaary. This is strictly 
heargay and it will have to be rejected on that basis. 
The only basis I can see for receiving this report 
is that BOC subseritbed to it for whatever that shows. 
L suggest, therefore, a stipulation. 
MR. YOUNGWOOD: We would be happy to enter into 
! a stipulation to that effect. 
JUDGE BARNES: You explore that with respondent's 
counsel. Meanwhile I wili raject Comission Exhibit No. 128. 
(The document referred to, heretofore marked Commissicin 
Exhibit 124% for identification, was REJECTED.) 
MR. TOPKIS: We have no objection to 128, 126 and 


127, Your Honor, 


JUDGE EARNES: Do you offer 125, 126 and i27, 


4 1958 


ms-25 ! Mr. Youngwood: 


2 MR. YOUNDWOOD: Your Honor, we offer 125, 126 and 127 


3 JUDGE BARNES: Any objection? 
MR. TOPKIS: No, sir. 
MR. WADE: No objection. 
JUDGE BARNES: I will receive Commission Exhibits 
125, 126 and 127 with appropriate subnumbers. 
(The documents referred to, heretofore marked 
Commission Exhibits 125 through 127 inclusive for 
IXXKKX KS identification, were received in evidence. ) 
MR. TOPKIS: We do cbject, Your Honor, to Commission 
Exhibit 128 on the ground that its meaning is not apparent. 
Perhaps when we have a witness on thé stand, either Mr. 
Jordan or Mr. Craig or Mr. Laister or Mr. Smith, we can 
have some light cast on this and understand what it is all 
“about and whether it has anything to do with this abe or 
not but until then I think it is just incomprehensible and 
: Should be rejected. I believe all four of those people 
are going to testify here. 
JUDGE BARNES: For complaint counsel? 
MR. TOPKIS: If not for complaint counsel, then for 
‘us. We have designated Mr. Smith, Mr. Laister and I 
believe my frierd, Mr. Wade, has designated the other two 
gentlemen. 


So, from some source or another we ought te be able 
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to ficure out what this means. 
JUDGE BARNES: Mr. Youngwood, do any of your reqieets 
for admissions tell me who Mr. Giordano is? 
MR. WADE: He is President of Airco and Mr. Craig 
is in charge of industrial -~— : 
MR. TOPKIS: This meeting had to do with something 
but we can't tell as yet. 
{. WADE: That is the only problem. It had something 
to do with something in June cf 1973. 
JUDGE BARNES: Standing along this is meaningless unlése 
| you have another document referring te the meeting in London. 
MR. YOUNGWOOD: Complaint counsel will withdraw 
Exhibit 128. 
{The document referred to, heretofore marked 
Commission Exhibit 1.28 for identification, was WITHDRAWN. ) 


JUDGE BARNES: Do you have another group we can 


i receive today? 


MR. TOPKIS: I have a problem with 129. If I may 
have a second, i will tell you our position. 

Your Honor, I have no objection to 229. 

JUDGE BARNES: Mr. Wade? 

MR. WADE: I have no idea what it means. It does 
not mean anything to me, but for what it is worth, I don't 
have any objection. 


JUDGE BARNES: I will receive Conmission Exhibit 129. 


cation. was received 
TOPKIS: Commiscion Ezhibitc 130, Your Honor, I 
uallifies for the titie of least useful exhibit we have 
teodace and that covers a lot of greund. i hand a full 
copy ef it: te Your Honor. 
MR. KRULTA: Your Honor, 


coolem. We could attach it to CX-131. It is described 


Neeeiving these loosiy from Respondents we were 
rogition to know which -- at whet point one document 
and another document picked up. Later analysis indicated 


oo a | 
wees ota a 


should properly be included in document 


I ain pexfectly prepared *o accept 
counsel’s statement and to have the two received. 
JUDGE BARNES: I wili receive Commission Exhibit 130 
13i with appropriate subnumbers. 


(the documents referred to, heretofore narked 


Commission Exhibits 130 ard 131 for identification, were 


KXXXEKAX 
received in evidence. 


JUDGE BARNES: At this point I would sucgest we 
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adjourn. 
MR. TOPKIS: Would Your Honor want to cover 130 
to 160, one big swell group? We have no objection to any 
in between. That is from 131 to 160 so far as we are concerned 
they may ali be entered. 
JUDGE BARNES: Do you have any big ones? 
MR. THURMAN: We withdrew 160 and 134. 
MR. WADE: We have difficulty seeing what a couple 
; of them are about but we have no objection to that imole 
‘buch. 


Come amen a 


JUDGE BARNES: I will receive Commission Exhibits 
_ 130 through 133 with appropriate submmbers. I will receive 
: Copmission Exhibits 135 through 159 with appropriate sub- 


rum bers. 


(The documents referred to, heretofore marked 


| 
| 


Comaission Exhibits 130 through 133 inclusive and 135 
through 159 inelusive for identification, were received 
in evidence. ) 
JUDGE BARNES: At that point we will adjourn for 
‘ teday. I take it we have two witnesses tomorrow. 
MR. THURMAN: Three, Your Honor. We have the second 
witness scheduled at 2 o'clock. If he is here we would like 
to meve him up a little to get to the 3 o'clock witness 


eariier. He has a little transportation problem getting 
' back to Lake Charles, Louisiana. 
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JUDGE BARNES: Can you get in touch with him to get 
hin here earlier? 
MR. THURMAN: We will try to see if we can get 
in teuch with him. 


MR. TOPKIS: May I ask whether complaint counsel 


could arrange to have their Friday afternoon witnesses 


schedule earlier than 2 o'clock because I think they will 

be reached long before 2 o'clock if they are here both this 
Friday, next Friday and the following Friday. Indeed, if they 
could be fitced in any other time, that wonld be fine with 


‘12 
re a 


MR. THURMAN: Maybe we can finish with them in 
the morning. 
MR. TOPKIS: You will undertake to have them ready? 
MR. THURMAN: Yes, sir. 
JUDGE BARNES: We will adjourn until 9:30 tomorrow 
momaing. 
(Whereupon, at 4 p.m., the hearing was recessed, 


to weconvene at 9:30 a.m., Thursday, May $, 1874.) 


